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- Statement of Issues Present

A. Whether Plaintiff’s room and board claim must be dismissed since Roger Dowadait was
eligible to receive room and board benefits following his discharge from the hospital

B. Whether Plaintiff’s claim for additional no fault benefits is limited to the period
extending from February 18, 2003 to February 18, 2004

C. Whether Plaintiff’s fraud claim must also be dismissed when Roger Dowadait was
eligible to receive room and board benefits following his discharge from the hospital

-1v-
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INTRODUCTION

On May 12, 1995, Roger Dowadait was involved in an automobile accident that
rendered him a quadriplegic and confined him to bed until his death on November 4, 2003.

Since returning to his home in 1995, following his initial medical care and treatment,
Mr. Dowadait’s wife, Kimberly had been rendering services to him of an attendant care nature
similar to that of a high tech licensed practicai nurse until his death. For her care of her
husband, Mr. Dowadait was paid substantially less than the reasonable market rate for her care.
State Farm was paying Mr. Dowadait $6.50 per hour for attendant care services while paying
home health aid companies in excess of $12.00 to $13.00 per hour for the same services. In
addition, State Farm was aware that Mrs. Dowadait was providing care equivalent to a licensed
practical nurse with a fair market rate of $53.00 to $62.00 per hour. Despite this knowledge,
Defendant, through its employees, continued to pay Mrs. Dowadait, $9.50 per hour as this
claim progressed.

Mrs. Dowadait had been trained on how to cétheterize her husband every two to three
hours per day and to perform a bowel program which takes two to three hours per day as well
as physical therapy range of motion exercises and preparing meals. The Defendant does not
dispute in this case that Mr. Dowadait was in need of 24 hour attendant care and that his
doctors, in fact, indicated so.

In this case, Mrs. Dowadait has been caring for her husband with identical care
provided by a nursing facility and she has been paid substantially less. State Farm Insurance

Company has never formally denied claims made by the Plaintiff that he is entitled to be paid
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more for the services being provided to him.

Under the Michigan Unfair Trade Practices and Frauds Act MCL 500.2003 and MCL
500.2005, the Defendant’s and its agents, employees and assigns are precluded from
participating in unfair trade practices and/or frauds with respect to insurance. Specifically, the
Defendant is prohibited from . . . misrepresenting the terms, benefits, advantages, or
conditions of an insurance policy.” MCL 500.2005 (a).

STATEMENT OF FACTS

This cause of action arises out of a no fault claim for benefits for Plaintiff who was
rendered a quadriplegic on May 12, 1995. Plaintiffs claim is essentially that the Defendant
fraudulently cheated the Plaintiff of attendant care benefits as well as room and board benefits.

State Farm’s adjusters have maintained an activity log with entries for their actions on
this claim. Plaintiff will attach portions of the entry log as a group exhibit. The Activity Log
has stamped bates numbers in the lower right hand corner and Plaintiff will refer to those
numbers when referencing thesé exhibits. On October 1, 2002, Defendant’s adjuster, Linda
Swagler made a notation in the Activity Log stating:

“. .. wife provides care equivalent to that of LPN _ Duties include the following

which are different from HHA (home health aid). They include the following:

wound care, one person transfers, transfers using hoyer lift., bowel program,

ingert of catheters, Kim (Plaintiff’s wife) has been trained in same and doing

same since MVA., the $18.00/hr was incorrectly stated., actually we pay Kim

$9.50 an hour for HHA and pay ten hours per month for the LPN duties at $9.50

an hour commercial high tech LPN rates for commercial companies run $53.00

to $62.00 an hour . . . “ (Please see Group Exhibit A).

On January 25, 2000, Linda Swagler noted that Mrs. Dowadait is providing care for her

husband and he is doing extremely well under her care. Swagler noted that we were paying her

3.
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$9.50 per hour when the commercial rates run $13.35 to $18.00 an hour. (Please see Group
Exhibit A).

In a 2003 entry, Defendant’s Activity Log indicates that they are paying $13.50 an hour
for the attendant care services for Mrs. Dowadait and they are paying $22.00 an hour to a
commercial company providing the same level of care. (Please see Group Exhibit A).

In November of 1997, Defendant’s Activity Log note indicates:

“Rffective tomorrow, attendant care is only 8 hours per day at $9.50 an hour or
$76.00 per day.” (Please see Group Exhibit A).

This entry is made despite the fact that Defendant was aware that Mr. Dowadait
required 24 hour attendant care. In September of 1996, the Defendant’s adjuster noted in the
Activity Log “Roger was discharged on August 26" he is currently in a barrier free apartment
at $895.00 per.” (Please see Group Exhibit A).

This is clearly an indication on the part of the Defendant’s adjuster that Mr. Dowadait’s
room and board at a reasonable commercial rate is $895.00 per month. Despite this, the
Defendant never paid any room and board to the Plaintiff. (Please see Group Exhibit A).
Plaintiff has taken the deposition of Douglas Vredeveld, who was the team manager for Linda
Swagler. Mr. Vredeveld acted as her supervisor with State Farm. In his deposition, Mr.
Vredeveld admitted that it would be fraudulent for an adjuster to knowingly pay less for
benefits than what was owed. (Please see Exhibit B).

In addition to Mr. Vredeveld, Lynn Deneau, who was a claims processor in the
Personal Injury Protection Department for State Farm was deposed. She testified

“T am not familiar with room and board. . . I don’t have any claims that I pay

4-
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room and board on, . . .
And then she was asked:

Q “And you have never presented to an insured the right to pursue a
room and board claim?
A No I have not.”
(Please see Exhibit C).

Doreen Smith is another employee of State Farm whose deposition was taken. She is a
Claims Superintendent with State Farm at the relevant time period of this claim. Ms. Smith
was asked:

Q “And State Farm if there going to be like a good neighbor, which

their slogan used to be, has a claim rep steeling money from an
insured by not paying them and the supervisor doesn’t catch it,

that’s inappropriate, isn’t it?
A That would not be fair.

Q It would be unreasonable, wouldn’t it?
A In the context of only what you are telling me, yes.”
(Please see Exhibit D).

Ms. Smith was asked regarding the disparity between the $62.00 an hour that the
Adjusters Log indicates would be the market rate to pay Mrs. Dowadait and the $9.50 an hour
that she was being paid, whether there would be sufficient overhead for a company charging
that as a commercial rate to reduce the compensation from $62.00 to $9.50 an hour to which
Ms. Smith answered

“no it appears to be unfair.”

Q And unreasonable?

A And unreasonable”

(Please see Exhibit D).

With reference to the Activity Log note (Exhibit A) indicating that Mrs. Dowadait was

providing high tech LPN care, this Claim Superintendent indicated that it is a pretty clear and

-5
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unambiguous statement in the Activity Log. (Please see Exhibit D).

Patti Selasky-Benie was also deposed. She was employed with State Farm as a Claims
Representative. She testified in her deposition that State Farm has a Fraud Department to
investigate or discover fraud committed by claimants and/or providers. She testified further
that State Farm does not have a Fraud Investigation Unit to determine underpayment or non-
payment by adjusters. She also testified she never had a manager at State Farm tell her that
room and board benefits were owed. She testified that as a Supervisor/Manager, she was
unaware of the existence of these types of benefits. She was then asked:

Q “If you as the adjuster don’t know about that benefit that’s owed,
and your supervisor or manager does, and they don’t disclose it,
they don’t tell you about it, would that be fraud?

A In my opinion if they purposely did not tell us that or withheld
that yes. _

Q And in your opinion, if they knew that it was owed, the law said
it was owed, the case law was there and they didn’t train you on
it, other adjusters like yourself since 1985 and earlier, there were
cases that said room and board was a benefit that was owed
under circumstances like this case, would that be fraud?

A If they purposely withheld the information, again I believe that
would be fraud by not telling us.

Q If the attorneys had advised management that room and board
benefits were owing in no fault cases since at least 1985, since
Manley, you would have to be informed of that wouldn’t you?

A Yes.

Q So to your recollection, since 1985 in Manley, you have never
been advised by anyone at State Farm as to room and board
benefits?

A In my recollection with my time in the company, I have not.

Q And your recollection is you have never paid such a claim or
advised people of their entitlement to such a claim?

A To my recollection, no I have not.”

(Please See Exhibit E).

In addition to the above employees, Plaintiff has already deposed Cindy Gronlund who

-6-




Case 2:04-cv-71124-LPZ-WC  Document 68 Filed 12/19/2005 Page 11 of 26

was also a Team Manager at State Farm. Ms. Gronlund admitted that a family member is

entitled to be compensated for the services provided. She also admits that if a claim

representative from State Farm would indicate that a person is qualified and capable of

performing a certain level of service, then the next thing you would look to to determine the

rate of compensation is the value of the service. She was then asked:

Q

>0

A

“Now failure to pay what you know to be the reasonable
customary market rate to someone you know is qualified and
competent in providing the service, would be at a minimum
inappropriate, wouldn’t it?

Yes.

It could be fraudulent as well, couldn’t it?

I would agree that it was fraudulent. I suppose it could be. It
could be a mistake. It could be a lot of things.

Does fraud mean to you mean where someone has done this but
they’ve done it intentionally as opposed out of ignorance?
I think that’s how I’'m interpreting what you’re saying, yes.”

Ms. Grunland was then asked:

Q

o >

A

“And that would apply equally to a State Farm provider, or
insured, or adjuster or claim rep, correct? Because I’ve asked
you for your definition in the claims handling process with State
Farm, that should apply across the board to everybody, shouldn’t
it?

In the context that you’re explaining it, yes.

Well I didn’t explain it, you did. You gave me what a claims
manager, team manager’s view with State Farm of what fraud is,
And I asked you based on that whether you’re taking it or
keeping it, whether it should apply strai ght across the board to
everybody involved in the claims handling process and you
agreed that it should, correct?

In the context that you’ve explained it, yes.”

Ms. Gronlund testified that if Linda Swagler paid $9.50 an hour for a service

determined to be worth $53.00 to $62.00 an hour and it was intentional, it would be fraudulent.

-7
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Finally, she was asked:

Q “And if we go back to what we talked about before as fraud, it
meets the definition again of fraud, doesn’t it.

A As we defined it before, yes.
Q And is that type of activity that State Farm wants its insured’s to

receive?
A No.”
(Please see Exhibit F).

Mrs. Dowadait’s deposition was taken and she was asked questions relative to the
amount of monies that her husband was being compensated by State Farm for her attendant

care. She was asked:

“And you agreed to the rate that she proposed?

No.

You told her no, you’re not going to accept that rate.

No. I was told by her that that’s the rate that I was entitled to as
a family member and eight hours per day.

And you questioned that?

Yes.

(Please see Exhibit G).

0 POoOPLO

Mirs. Dowadait also testified that within the first month of her husband’s accident when
she was providing attendant care, she was told by Derinda Flannery that she was entitled to
only $7.50 an hour and that was all that she was going to get. (Please Exhibit G).

The deposition of Linda Swagler was taken after this court’s order on February 24,
2005. In her deposition, Ms. Swagler testified that she had had conversations with
management at State Farm and in particular, Stacey Sherek, who was a section manager, about

room and board benefits that Ms. Swagler believed the Dowadaits were entitled to. According
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to her testimony, Ms. Swagler indicated that management at State Farm told her not to pay
room and board benefits, that she was wrongly interpreting the Manley case. At the time that
they were discussing this issue, Ms. Swagler was handling the Dowadait file and had paid no
room and/or board benefits to the Dowadaits. According to Ms. Swagler, Mr. and Mrs.
Dowadait were entitled to room and board benefits at this time and that State Farm ordered her
not to pay them. Ms. Swagler also testified that she was aware that Ms. Dowadait was
providing a level of benefits to her husband equivalent to a licensed practical nurse and that she
had determined that the rate for a license practical nurse, by doing a commercial market rate
survey, was higher than the rate that State Farm was paying Ms. Dowadait. FShe further
testified that the underpayment was not an oversight, that it was intentional and that she was
ordered not to pay more than what she was paying by State Farm Management.

In addition, she testified that Norah Cimaglia was a catastrophic claims hander who
was involved in the Dowadait claim. Ms, Swagler testified that she went to Norah Cimaglia
about increasing the rate of payment to the Dowadaits only to have Norah Cimaglia tell her
that the rate that they were paying that Linda Swagler knew was being underpaid was
sufficient. Ms. Swagler testified that Norah Cimaglia’s husband was the contractor hired by
Defendant, State Farm to perform home modifications and repairs on the Dowadait’s home,
She further testified that the Dowadaits were unhappy with the work performed by Norah
Cimaglia’s husband and that Norah Cimaglia herself was unhappy with the Dowadaits because
they were complaining about the work that was performed by her husband. ( Please See

Exhibit H, Pgs. 36,37,38,4 7,49,50,51,52, 53,54,56,57,58,59 and 60 of Linda Swagler’s
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Deposition).

The Defendant’s own adjusters have made numerous notations in the file of the level of
care that Mrs. Dowadait had provided to her husband and the fact that it was not only
appropriate but excellent care.

On November 4, 2003, Roger Dowadait died. On January 17, 2003, Mr. Dowadait
commenced this litigation in Wayne County Circuit Court.

LAW AND ARGUMENT

A. Plaintiff is Entitled to A Room and Board Claims As He Was Eligible to
Receive Room and Board Benefits Following His Discharge From the Hospital.

The Michigan Supreme Court recently decided the case of Phyllis L. Griffith v State

Farm Mutual Automobile Insurance Co., Slip Opinion No. 122286 (Exhibit I). In the very first
paragraph, the Supreme Court indicated:

“Ip this case, we consider whether the No Fault Act, MCL 500.3101 et. Seq.,

requires Defendant, a no fault insurer, to reimburse plaintiff for her

incapacitated husband’s food expenses. Because the food in this case is

neither “for accidental bodily injury’ under MCL 500.3105(1) nor ‘for an

injured person’s care, recovery or rehabilitation’ under MCL

500.3107(1)(a), we hold that the expenses for it may not be recovered under

those provisions of the no-fault act.”

The only issue that Griffith decided was whether or not food expenses could be claimed
as care and/or rehabilitation expenses under the no-fault act if those food items and expenses
were not part of a care and rehabilitation plan were not different in kind than food that was
consumed nor would have normally had been consumed absent the accident.

Thereafter, the court went through the underlying procedural history of the Griffith

case. On P. 17 of the Slip Opinion, the Court stated:

-10-
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“In fact, if Griffith had never sustained, or were to fully recover from, his
injuries, his dietary needs would be no different than they are now. We
conclude, therefore, that his food costs are completely unrelated to his ‘care,
recovery or rehabilitation’ and are not ‘allowable expenses’ under MCL
500.3107(1)(a).”

There is nothing whatsoever in the Griffith Decision that holds that Plaintiff’s claim for
room and board is not an allowable expense. The Defendant would have this court believe that
the Supreme Court intended a decision much broader than that which they wrote. If the
Michigan Supreme Court in Griffith had determined that room and board were not allowable
expenses, somewhere within the body of their lengthy opinion, they would have made that
decision clear. No such holding has, in fact, been made.

Defendant does not dispute the fact that Roger Dowadait was in need of attendant care
since the date of his accident. They have not however, paid him room and board benefits.

On May 29, 1986, the Michigan Supreme Court decided the case of Manley v DAIIE,
425 Mich 140 (1986). Manley is one of the seminal cases in Michigan No Fault Law dealing
with attendant care and room and board benefits, In Manley, the defendant was AAA. The
same defendant as in the case at bar. Manley involved claims for room and board benefits as

well as attendant care. In Manley, the court upheld that a jury verdict finding that $30.00 was

the daily cost incurred by Plaintiffs in providing room and board for a child severely
injured in an automobile accident. It is difficult to imagine how this defendant can claim 20

years later that it was unaware of entitlement to room and board benefits to its insureds who
meet the Manley requirements.

The Manley Court held that the parents, pursuant to MCLA 500.3107 were entitled to

-11-
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collect room and board benefits. Of important note is a finding by that Court over twenty years
ago, that the parents were entitled to $30.00 per day for expenses for room and board benefits.
In Manley, the trial court was also asked to provide declaratory relief. The Supreme Court held
that while no fault automobile insurers are not required to pay allowable expenses until
actually incurred, the trial court is not precluded, when a dispute arises, from entering a
declaratory judgment determining that a continuing expense is both necessary and allowable.
Manley at 157.

As in the case at bar, the Manley court found that the Plaintiff would not regain his
faculties and that some nurses aids will probably be required for the rest of his life. The court
upheld the juries findings that $30.00 per day for provision of room and board benefits
including services for the Manley’s from the time of his accident through to the time of the trial
was supported by the law and the evidence.

Defendant is again attempting to have this Court believe that Griffith has a holding

broader than that which is contained within the body of its Opinion and Order. Griffith dealt

only with the issue of entitlement to food. The Defendant, under Manley, would be obligated
to pay as a medical expense, COSts associated with housing the Plaintiff, which would include
utilities, gas, electric, telephone, all of which the Defendant would have to pay for the Plaintiff
if she was otherwise institutionalized.

Defendant does not dispute that they had previ;)usly paid $895.00 per month for the
Plaintiff to live in an apartment. The Defendant would not have made the $895.00 payment

had it not been obligated to do so as a result of Manley v ACIA. The payment of rent is a

-12-
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medical payment necessitated by injuries sustained by Roger Dowadiayt in his automobile
accident which rendered him incapable of caring for himself and he would have otherwise been
institutionalized if it were not for the care provided by his family.

B. The Plaintiff’s Claim for Additional No Fault Benefits Is Not Limited to The
Period Extending From February 18, 2003 to F ebruary 18, 2004.

In relying on Grant v AAA Michigan Wisconsin. Inc., Mich App

(2005), the Defendant is overreaching. In the Grant case, the defendant argued that Plaintiff

filed a Michigan Consumer Protection Act claim as nothing more than a no fault claim

relabeled as an MCPA claim. The court in Grant, reviewing the decision De Novo made

factual determinations as to whether or not the claim in Grant was merely a restatement of a no
fault claim.
This Court has already ruled on these very same motions that Plaintiff has, in fact, pled
a cause of action for fraud, breach of fiduciary duty and violation of the Michigan Consumer
Protection Act separate and distinct from a standard or typical Michigan no fault claim.
Defendant argues that the Grant decision makes clear that Plaintiff may not recover in
the instant case for any losses incurred from the date of the accident until one year prior to the

filing of this Complaint. This is truly not the holding in the Grant case.

In Grant, the Court of Appeals panel cited Crown Technology Park v D&N Bank, FSB,

242 Mich App 538 (2000). Crown was a claim where the Plaintiff relied on oral promises to

waive a contractual provision providing for a pre-payment penalty on a promissory note. The
Statute of Frauds requires that such promises be in writing to be enforceable. The court in

Crown held that the plaintiff could not couch its claims as claims for promissory estoppel and

13-
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negligence in order to avoid the requirement of a writing under the Statute of Frauds.

In Grant, the court held:

“We will not rely on the superficial language of the complaint while ignoring its

substance.”

Crown at 554,

The Defendant in the case at bar is asking the Court to overlook the substance of
Plaintiff’s claim unlike the court in Crown and Grant which arguably looked to the substance
of what was alleged. In the case at bar, Plaintiff has continuously pointed out to this court
horrendous facts of fraud, deception and misconduct by the Defendant as it relates to the
Dowadait claim. For this court or any court to overlook the substance of this factual record
would be a crime in and of itself. This Defendant is shockingly concerned about these facts of
fraud so much so as to make every conceivable attempt to haye this court dismiss Plaintiff’s
theory so as to prevent these facts from ever getting to the light of day before a jury.

The very issues this Defendant is asking the Court to rule upon have already been
decided. This Court has already decided that Plaintiff has pled a proper MCPA claim, a proper
claim of fraud, and a proper claim for breach of a fiduciary duty all separate and independent
of each other. Unlike the Plaintiff in Crown. Supra, Plaintiff in the Dowadait claim is not
trying to turn a claim on a promissory note required to be brought under the Statute of Frauds
as a simple claim of negligence or promissory estoppel to avoid a fundamental requirement that
the claim have a writing under the Statute of Frauds. If anything, it is the Defendant who is

trying to hide from the facts of this case in attempting to change the nature of what Plaintiff is

in fact alleging and can prove to prevent these facts from ever reaching a jury. In this case,

-14-
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Plaintiff, as this court has already seen in prior motions for summary disposition, is able to
present sufficient proofs on a claim for breach of the Michigan No Fault Act, breach of the
policy of no fault insurance with Defendant, State Farm, breach of a fiduciary duty, violation of
the MCPA, and has in fact, committed fraud, all of which are separate and distinct theories and
claims. Plaintiff is not attempting in this case to bypass a fundamental requirement as in

Crown of a writing necessary under the Statute of Frauds to present these claims.

The Grant case offers nothing new to this court that has not already been presented in
previous motions for summary disposition. It is essentially a motion for rehearing or
reconsideration, improperly filed under the Federal Court Rules of Civil Procedure.

Finally, there is noting in the Grant case that deals with the issues of fraud and whether
the Defendant conspired or committed acts of fraud is a question of fact. A jury could
conclude that the Defendant’s actions in committing fraud were also violations of the Michigan
Consumer Protection Act, breach of a fiduciary duty and that the Defendant should not be
allowed to commit acts of fraud and when discovered claim that these should have been
brought within one year essentially rewarding the Defendant for their brazen and callous act of
committing fraud against its insured.

There is nothing in the language of the No Fault Act or its legislative purpose that
requires a construction abolishing the common law right to bring a claim for fraud or breach of

a fiduciary duty. In Rusinek v Schultz. Snyder & Steele Lumber Co., 411 Mich 502 (1981),

our Supreme Court held that the common law right to recover for loss of consortium was not

abrogated by enactment of the No Fault Statute. The well established principle of statutory

-15-
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construction is that statutes which abolish a common law right should be strictly construed.

Adams v Auto Club Insurance Association, 154 Mich App 186 (1986). Approximately thirteen

years ago in Auto Club Insurance Association v New York Life Insurance Co., 440 Mich 126

(1992), ACIA successfully argued to the Michigan Supreme Court that the Michigan No Fault
Act, Sec. 3145(1) did not bar their subrogation claim, a common law claim. In the course of its

decision in ACIA v New York Life Insurance Co., this court also cited with favor the following

Janguage from the Court of Appeals Decision in Adams v Auto Club Insurance Association,

Supra:

“Because Defendant’s actions seeking recovery for amounts over paid involves

a common law right of action, the limitation found in Section 3145(1) is not

applicable. Since there is no other statute of limitations directly applicable, the

general six year limitation period argued by Defendant must be applied.”

Because Plaintiff’s alternative theories of recovery, based on the common law and
another statutory provision, do not represent claims for damages “payable under this chapter”
as Section 3145(1) provides, the statute of limitation provided in that statute, cannot applied to
these claims.

All prior arguments and motions for summary disposition have been denied. It would
appear that the Defendant’s position is that because the Michigan No Fault Act 1s codified by
statute, that there can never be a fraud claim with respect to Michigan No Fault benefits.
Clearly this is not the case. On Plaintiff’s fraud theory, the element of damage is the
Plaintiff’s no fault benefits. In other words, the jury will be asked to determine what the no

fault benefits the Plaintiff was entitled to but which were fraudulently concealed or

misrepresented to him and they can determine that that is the nature and extent of his damages.

-16-
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To take the Defendant’s argument to its illogical conclusion, there could be no theory
presented by a Plaintiff in the State of Michigan for fraud for any violation of a statute by a
Defendant, no matter how despicable, under handed and deceitful that misrepresentation and/or
concealment of those statutory rights were.

Plaintiff has argued from the time this claim was filed that both the RJA and
fraud have tolled the statute of limitations regarding any claims brought by Roger Dowadait. It
was Plaintiff’s position that MCL 600.5851(the insanity provision) tolled any statute of
limitations with respect to Plaintiff’s claims. Plaintiff, however, has openly relied upon fraud
and misrepresentation as also tolling the statute of limitations and has in fact, pled it
specifically.

MCL 600.5855 is a statutory tolling provision for fraudulent concealment and is
applicable to this case. In addition, common law fraud, concealment, silent fraud also toll the
statute of limitations.

MCL 600.5855 states in relevant part:

“If a person who is or may be liable for any claim fraudulently conceals the

existence of the claim . . . from the knowledge of the person entitled to sue on

the claim, the action may be commenced at any time within two years after the

person who is entitled to bring the action discovers, or should have discovered

the existence of the claim . . ., although the action would otherwise be barred by

the period of limitations. ’

The purpose of 600.5855 is to protect people, like Roger Dowadait from the fraud
perpetrated against them by their own insurance company. The statute of limitations is a

beneficial law designed to prevent delay in bringing suit for such period that the opposite party

would lose or may mislay the evidence necessary for his defense or by death, forfeit the
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benefits of testimony of witnesses, but is not intended to protect or shield anyone in the

enjoyment of the fruits of fraud. Schram v Burt, 111 F.2d 557 (1940).

The Defendant should be estopped from arguing the statute of limitations due to their fraud.
Generally, to justify application of estoppel, one must establish that there has been a false

representation or concealment of material fact, coupled with an expectation that the other party

will rely upon that conduct, and knowledge of the actual facts on the part of the representing or
concealing party. Lothian v City of Detroit, 414 Mich 160 (1982).
Michigan law recognizes that failure to disclose a material fact necessary to prevent a

false impression is as much a fraud as a positive misrepresentation. It is not essential that the

pretenses by which a fraud is accomplished be expressed in words. Michigan National Bank v
Marston, 29 Mich App 99, 104 (1970). In Michigan law, even without a fiduciary relationship,
a party is under a duty to use diligence in making a complete disclosure of facts for partial
disclosure may convey false impressions and mislead the plaintiff. Such half truths or non-
disclosures are considered by concealment of facts and therefore, misrepresentations.

Groening v Opsata, 323 Mich 73 (1948); Equitable Life Insurance of lowa v Halsew, Stuart &

Company, 312 U.S. 410, 425-426 (1941). The parties need not be in a fiduciary relationship,
all that is required is that circumstances exist such that one party “in good faith is duty bound

to disclose” a particular fact. M & D, Inc. v McConkey, 231 Mich App 22, 28 (1998).

In Hearn v Rickanbacker, 140 Mich App 525 (1985), the Court of Appeals held that
there is a relationship of trust and confidence between an insurer and its insured which,

although not a fiduciary one, gives rise to a duty for the insurer to deal fairly with its customers
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apart from any contractual obligations owed.

The court in Hearns cited Drouillard v Metropolitan Life Insurance Company, 107

Mich App 608, 621(1981):

. . . there is a relationship of trust and confidence which the court will recognize

as sufficient to permit an action for fraud to be predicated upon a

misrepresentation.

In Michigan, it is black letter law that whether or not there is fraud, is a question of fact

for the trier of fact as opposed to a question of law. Fraud is a question of fact to be

determined on the basis of all existing circumstances. Courtland Manufacturing Company v

Plat, 83 Mich 419 (1890); Krause v Arthur Murray Studios of Michigan, Inc. 2 Mich App 130

(1965).
The elements of silent fraud are similar to fraud and misrepresentation, expect that a
specific inquiry is required and there involves a suppression of a material fact which a party in

good faith is duty bound to disclose. M & D v McConkey, 226 Mich App 801, 807-808

(1997). In the case at bar, that requirement has been satisfied.

The case cited and relied upon by Defendant Grant does not stand for the proposition

that Plaintiff is not entitled to pursue a claim for fraud or fraudulent concealment of Plaintiff’s
benefits or fraudulently covering up a violation of the Michigan Consumer Protection Act
among others. In bfact, the case at best stands for proposition that a single Court of Appeals
panel that reviewing De Novo the factual underpinnings of one case found that what the
Plaintiff attempted to do in the case was relabel a claim in order to avoid the statute of

limitations. There is nothing in the holding of Grant that says no plaintiff in the State of
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Michigan can pursue a claim for fraud or violation of the Michigan Consumer Protection Act
against a defendant insurance company.

C. The Plaintiff’s Fraud Claim Must Also be Dismissed When

Roger Dowadait Was Eligible to Receive Room and Board
Benefits Following his Discharge From the Hospital.

Essentially, the Defendant argues that they paid Mr. Dowadait for a benefit known as
attendant care but admittedly throughout the body of its brief admits that they did not pay the
amount that the Plaintiff was entitled to. The Defendant’s argument therefore, is that they did
not conceal fraudulently, or otherwise, any benefits as they in fact, paid the benefit of attendant
care. This court should be able to see through this rather specious argument and find that the
underpayment or non-payment of all benefits due, including fﬁll compensation for benefits
under the facts and circumstances presented in this claim, would amount to State Farm
concealing from the Dowadaits, their entitlement to receive these benefits. The testimony of
the Defendant’s own adjusters and in particular, Linda Swagler, clearly point out that this was
no mistake and that it was intentional on the part of State Farm to defraud, to deceive and to
misrepresent entitlement to benefits to the Dowadait family.

WHEREFORE, Plaintiff respectfully requests this Honorable Court deny the
Defendant’s Motion as the same is unwarranted based upon the facts and case law presented.

Respectfully submitted,

THOMAS, GARVEY, GARVEY & SCIOTTI

JAMES McKENNA (P41587)
Attorney for Plaintiff
24825 Little Mack
St. Clair Shores MI 48080
586-779-7810

Dated: December 15, 2005
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Kelli Camp hereby certify that on December 19, 2003, 1 electronically filed the foregoing paper with the Clerk of
the Court using the ECF system which will send notification of such filing to the following:
Plaintiff's Reply Brief Regarding Room and Board Expenses, Tolling and Fraud.

s/Kelli Camp

24825 Little Mack

St. Clair Shores MI 48080
586-779-7810
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2 and board, have they? You've already told me that
3 an hour ago.,
4 MR. EBTES: H'stwo honrs
3 age,
(3 THE WITNESS: I bave not been
7 wughit, 0.
& Q (Contimsing by Mr, McKama) Okay. Soifyou
§ m‘t»ifyouhavan’t&mtnnghtbySmmFm
g aﬁ&eﬁemﬁhmmﬁm'mmﬁ
3| thmebamﬁﬁmmmmﬂwmimme&abm
2 allthnbmwﬁts,mdhawmmkemeclaim,thm
13 You wouldn’t be in a position to. eutoh the
14 nonpayment, would you?
15 A Thar wonld be my fult,
6 And whose fuit is it that you dide’t know, State
17 Farm's?
18 A No, it would he my fanlt.
19 Q Okay Sohswmymsuppnmdbknowabemmom
0 mdbaardbmeﬁtsif&taie?m&iﬁu’twﬂ}m
3] about them?
22 A Byrwiawimgtngo-FaukSmmtheLﬁdﬁgan
2 law.
4 Q Okay. Soyun‘resayingif’sxmm&cadjusmr ,
25 thmseimmgothrwghandlmmaﬂofthat, ' 3
28 (Pages 106 {o 108)
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: Page 56 Page 88 |
l right? 1 aml@ﬁngfor,hnaﬁ:ingfmranmfa&rsawicz:
! A Yes 2 cherge, aren't [?
I Q And Staie Farm if they'rs going to-belikea good 3 A Yes, sin »
3 neighbor; which their old slogan ysed 1o boy s 2 4 Q And thars fand, right?
5 mmhngmﬁmmmsmadhfw 5 A Yes,din '
8 paving fhemrand ithe sypervisor doesa't catch i, & Q Anid vou're an educated woman with a four year
7 that's inappropriate, st it? -t degres from Michigan Siate University, and when 4
§ A Tharwoukdnotbe £dr. ‘ §  youtmmthat sround and yoolookat 2-State Farm
% Q It would be mnreasonsbie, woplds'ti? - 3 employee doi the stme thing, you can't call thet |
0 A Inthecontextofonly what youre telling me, 10 what it is, iso't it the same thing?
1 yes. v S 1 MR. ESTES: Argumentative.
20 And Tra not seying the supervisor committed fand | 12 Ymm@m&mmm 1
3 ar the claims supesintendent committed frand, but 13 don't see how it's possible to be answered.
4 if1wrere sbie to show you a sinvation wiiers a 14 BY MR MCEENNA:
3 claim Tep wrote imto 2 document, @ letier, a note, 5 Q Ten' thai the same ihing, ma'am, 't that
6 1 know this person is providing care at s lovel 18 fraud? }
T that's entitied to-a certain dollar amonat, Tin 17 A [ dontknow ail the details of that sifmetion.
8 only going to pay this much lower dollar amount, 18 Q Let's say | were to give you some detail that
¢  and Imesn it's a aizable difference, would that 16 ° indlcated for example that 2 fumily mmmber 18
W0 strike you a8 a cluim that should be investipated 25 providing atiendant care to an inswred The
11 by the special investigation wnit of Stake Farm, 21 squivalent commercisl compeny e for fut
o for frand? 22 service is $53.00 to 362.00 an hour, ckay?
13 A Na, that does not sound like . 123 A Oy
14 Q Whynot? Who is going to investigate thet? The |24 G You're paying the msured's fxmily member 59,507 ¢
15 :ﬂaimmpwﬁsorappaxmﬁyhasn‘tdmeany&ing 25 A .
Pogs 87 ~ Page? i
1 with it, pow who is left to invesiigate? , 1 @ Isthetfreud? :
9 A The claim sapervisor end the claim represeniptive | 2 & T doo't knaw.
3 wonld review the documents that are providedand | 3 Q I that reascmable?
4 if it was shown that we owed more thon thet that 4 A Tdomtksow.
5 would be paid. i3 @ ‘Why den't you know?
§ Q Okay. But they aren't paying more and they' v & MR ESTES: Argumentative,
7 aiready have admitted in their own writing, in 7 MR, MCEENNA: Tt's oot
8 fheir own documentation that they kmow more i 8 argumentative.
3 owed, and they'rs not paying it? 9 MR, BSTES: Sure, itis.
18 A Then it should be paid. 18 BY MR. MCKENNA:
11 Q Ckay Ififs fraud fr someone slse o-do thet 11 Q@ Gozbead
i2 tnaking the clairs, why isn't i fraud for the claim 17 A I don't know the infwry. 1don't know the level
i3 rep, aren't they defrauding fhe insneed ont of 13 of care. 1don'tknow the market, what's
14 maneythatﬂ:;eyshmﬁdbegefﬁ:g? ‘ i4 reasonable and costotnary.
15 MR ESTES: Calls fora legal 15 Q tiz'am, thers's 2 note in this fis in an activity
16 1% logbyanadjusmr,adm‘mmp,ksnys,“'i‘hc
17 THE WITNESS: Theyre 17 wifs provides equivaient care to that of an LEN”
18 providing an tnfair service o that policyholder. 18 Now, i1 tell you that the
19 BY MR MCEKENNA: 19 adinster claim rep says that, obviously that claim
20 Q Well, would yon agree with me that providingan |20 rep knows what sm LPN level care or should know
2 unfair service and asking for an undair service 21 what an LPN level care is if they're capabis of
22 are the same thing, one vou're calling fraud and 2 hendling these types of claims, comest?
23 one you'rs not. [ mesn ['m asking State Farm to 23 A Okay.
24 give me the service of 2 wage loss check when I 24 Q Would you agree with that?
15 yaso't 1o atl accident, just protend I wes, What 25 A Yes.
23 (Pages 55 w0 85)
Coure Reporters, Fne.
(586) 468-2411

500848e-2088-1149-5755-0030afT A0S



Dieposition of
Dorsen Sayith

Page 4 ’ Tags 9 l
Q Well, lamg'wzﬁmkasahypmﬁmim :

3] W&Lv&m’:g&m@m&iﬁ&dm&e Act it says thar if peasonable proof has besn
40-warseat-a:change fram '$62.00 e oo submitted and o rlabe hes bees Jonger than thiry

THE WITNES®: Iden't know. 1

2

3

= citerd 4
m@ammwmmmmm i3 days, that ther= i a pemalty intevest of twelve

16

7

8

9

BY MR MCETNNA:

peroent simple interest, okay. I I'm wrong he
will el me I'm wrong, =1l you I'm wrong.
1 wang you t assume that what

R - RV R TR N TP

A Andionreasonshile. : [ just expiained m vou ocmared on this fite
16 @ Imgcesthat's gnindicteent by the sdioser 1186 happeaed mare thag thivty dews axe, would von
i1 themaebves in s recend. u agres thet in the context of when vou find it, vou
12 T'you would huwe bemn this 12 wonld heve ® go back and caicuiaie intevest for
13 claim supervisor of i superintendent and you 13 the benefins that wesen't paid?
14 e thesk, what would yus do? 4 4 Yes sh
15 MR. ESTES: Spscoistion. 15 Q Okay. Would you agree that to the extent that he §
16 . THE WITNESS: 1 woald review 16 No-Faulf Act says that an nnieasonable refisal o |
pyi all the fhots and go back and pay whet we owed the |17 pay z cJaim entifles the msured to attorpey foes,
‘18 polisyhwider. 13 von woekd have o wivise your inswred in #is

‘1% BY MR MCKENNA: 19 setting that there was g penalty provision for

1200 @ When yon find somebody cheatiog an insered, you |20 enreasoasble refosal and that we owe attomey

21 keow you owe inieres, don't you? 21 fess? , N

22 A ldon'trecsll e specifics on the Jnberest, 121 B4R, ESTES: CoBs Tora lepged

23 Q 'Well, in this cage if you have w hice an aftctuey 23 concheeios 28 to whether they have to adwiss,

24 o find out these things and logk st these o THE WITNESS: m justaot
25

25 docmpenis, that shouldn't o ewny, that shouldn't gualified to answer that.
P95 Puge§7 §

1 g tmpunished and unoeimiersed, shondd o? 1 BYMR. MUEKEMNA:
2 MR, ESTES: Objection, calls 12 Q Mawn, Igave vou ashypotherisal aod he'll

3 13 poprect toe i Poa wwougy, Rt e Mo-Faudt Act

4 14 says that an snreasonsbbe refisat to pay benxdis

5 5 emtifles the insureds ty an.award of atomey
16 é fomes, Fesx sxot sowioer Jovy maoeh,

T e T A Sue ,

S adiamrmmheze,m&wykmwwmth:y’m 8 0 AT sapiog ks fat there i 2 claa for dist

9 dghtinlly entitled t0? g  you comght this, it's mors

16 ME. ESTES: Dbjection, calls )0 thap thirty days, you'te aware that that's o
113 for alegsl conclusion. 11 provision of the statate, wou'd have w tall your
112 BY MR, MCEENNA: 12 mmaﬁmalmwezﬁumyﬁcs,mmm

13 Q Shouldn't they get thet money? 13 figoe that past oast?

4 MR ESTES: Same objection 14 MR ESTES: Objection, calls

i5 THE WITNESS; They dwmid 15 foralegal conclusicn.

14 receive the henefits that they had ooudng 10 them, 1 BY MR MCEENNA:

17 BY ME. MCEENNA: 17 Q Gooheadi

18 Q  And when an adinster ciaien cep doss what vou jast |18 A We would pay what we awe under the policy snd the
19 said was smreasonable and wafidr, you said if you 19 stomte, i
20 found it you wourld go back and 7yt sorrect 17 20 Q Would you — go back to the same qnesijon.

21 A Correst, i Would vou t=il them thal we

22 G And distmesms that if it bad been going on for 20 meopnime We'ne going & oW Yoi stomey Bms, we
23 more than thirty days vnder the siasms, you'd owe 23 don't knowr wise et asmonnt §8, but iy a leaediE
24 imtevest? 24 we'te poing to pey when we oun sgres on the

25 A Idonotreeail the specifics nnder the siatide. 25 amount?

TP sk Al B

-S{Pw%mm
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Page 114 Page 116 {¢
1 whether or not the insured gets the benefit? 1 fraud and this itent. And you said, weil, you :
2 MR. MCKEMNA: Well, youknow, 2 have to know what they were thinking if they were ¢
3 ymmmcmﬁ:samyqussﬁomo; : 3 daingﬁmmpurpose,bmsenmduingitm 1
4 yourself, go ahead. 4 mrposecocddh&jnaam'mkc,righf?
3 MR, MCEENNA: Ma'am, did you 5 & & , ,
& anderstand the question? {6 Q@ Ckaw. But when 1 read o vou the aote ffom an
7 : MR, ESTES: No,Ibhaveto: 7 W,Imms»mmmm g
8 andersiand the question before she 2nswess. : imew whet wes gomgmwchfmmwwhat
9 ME. MCEENNA: [ don't really g wmgaéngmnbmmmmzi? :
10 care whether you understend it or not, the one 10 MR, BSTES: Well, speculation.
1t that's importam: hers is the Witness. Andif1 11 THE WITNESS: F'm speculating
12 hadajudgahutcandymm&thatohiwﬁmmd 12 from what you're reading to me that they
13 the Judge said 1o the witness do you i3 understood.
14 mmmm&mﬂmms&m 14 BY MR MCEKENNA:
i5 ME. ESTES: She's not going to 5 Q Based on what you read in the fis?
16 answer the gquestion natil I sndestand it. L 1§ A What you seid o me.
T simply asked for davifieation. V7 MR. BSTES: What you rexd?
18 BY MR, MCEENNA: 18 THE WITNESS: Yes..
19 Q Dnycumdmd&equﬂﬁm,m?am? 19 ME. MCKENNA: Itsinthe
20 A Idon't even know what the question was Dow. 20  file I£ T read it incorrectly Pm sure Fm going
nQ Iaximdymmequesﬂmugu&ngadmmam 21 to hear sboot 1.
22 Ymnwmgabennﬁt,notmfomhgﬂzemsmi At |2 MR. ESTES: Yoo haven't
23 2 mipdmum you agreed that thet would be an > identified the claim rep who wrote the note.
24 jate way 1o handie a file? 12¢ BY MR, MCKENMA:
35 A My opimion, yes. 23 Q Thcpmosnnfhavingadaimsasﬁvﬁyhgism
Page 115 Page 117 {f
1 ©Q Thenextlevel up is a claims supervisor ifthe T that someone [fioe yourself when you were 2
2 claims supervisor was equaily as as the 2 shpervizos or i could pick up 2 fle
3 damrm&atwmﬁdsﬁ]lbeﬁmhmlof 3 and see whiai had happened on the file in the past
4 im.pgmpnatcdaimhm&mg" 4 and whar was scheduled to ocenr in the furme?
5 A Yea 5 A Yes, sit.
& Q 1 wre went the next level and the claims 6§ Q And every ons of ke Stae Paxm employess that are
7 i didse't know of that type ofbenefit | 7 frained from clain: rep up-ere frained W make
3 wpassitmmthedaﬁmanpmﬁsm,mm § dncumentation and notstion in the claitn activily
9 ‘zalmgtothadnimmp,thatwmldsﬁnben 9 bgandinascimandmmbigmmﬁs&ionas
i0 aminimminq:pmpﬁmmmndﬁng? 10 pmﬁkinoﬁzxmﬁsoﬁatmymerea&agi{
11 A T‘hﬁbaﬁomhuﬁmmpwu[zﬂmcbimhamihng, H wouidn't have © guess what did Doresn means.
iz yes. : 12 Doresn's gaing to write ftn
13 ¢ Now,wedﬂmagmwiﬂ&mﬁmitmuldmﬁe 13 thﬁzanditmﬂdbedwfmmymewheiym
14 oo the level of fraud the minuts we were able to 14  meani?
15 mmwmmmmd 15 A Tothebest of our ability, yes.
1) thattypcofbeneﬁibtﬁﬁdn‘tinﬁxmthﬁdm s @ Suwhﬂ‘as.l-diﬁ‘readmyauﬁﬁmwhatl‘mmﬁng
17 supmmﬂﬁdn’tmfnrmﬂmc&mmsmpmﬂ 17 misachhnmﬁvitylag,:ma&jus@saysm
18 was sllowing it t© goour? 18 pmnﬁsp!mﬂingmmmt‘smm
19 MR. ESTES: Calls fora legel 19  anduoambigoous, iso't it? :
il conclusion. 20 A Yes :
2 THE WITNESS: Please restate 21 Q Naw,backm‘&emﬁmlwaﬁngmm
o) ths gquestion. 22 When you have peopls who just
73 BY MR. MCKENNA: 23 don't know, that's ignorance, Tight?
24 G Sore. 24 A That's your iterpretation.
123 We had talked earlier about 25 Q Well, 'l give you sn example, When = child
s v ,;jrﬂ_-”—‘_mm eatan 2o e S S e e eyt
30 (Pages Li4 @ 117)
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', Pape 128 | Pags 170
1 argumentative, i thingsﬁarm»mmmmdi;yﬁeadfmar
2 THE WITNESS: Idontthink i 2 mdulmymmsmwdlmom@&ymm

3 would be cheating, [ just think if it was 5 BY MR. MCKENNA: S
+  something we didn'tknow or Ican'tinow weowed | 4 O You've never had.a naneger il yoo thet there wag. |
5 and | wasn't paying, it's human eror or it would 5 room znad hoard benedits that were owed that you
& be an error on my part, & ca recil correct?

T BY MR, MCKENNA: 7 A Nmthaticm,rmu,m,

8 @ Wel, mmtmbszkmdpaythammmﬁm 2 4 Soﬁﬁml«'mhsa@ﬁmmﬁmmmmm

9 mﬂmﬁeymowedthatmmfm-ﬁmiypc 9 mmmam,anddemﬂ:dmm-mnmmmd '
10 af benefit, thar's cheating? 10 supervisors shouwt room sod board, and el them
12 argumettntive. Also calls for 5 legal cancingion 12 pm:tahngtnmhhhwmﬂw

13 as far a5 how far beck you cant go. 153 A Imaslsaiiidanftmﬂvmh@q;m’

14 . THE WITNEBS: Idont - 14 fial Tean't speak for sveryhody. Tve besn.ont

15 necesgarily agres ir's cheating somebody. i5 of PIP for abowt five years. '

16 BY MR MCKENNA: 6 Q My question was, if management in Tilinoie didy
7 Q@ Do you know what the word fand is or means? i7 “want i0 tell your managers, vour supervisors and,

18 A Yes o 18 thmﬁua,peopie]ﬂmmsﬂfabmtﬂmbmﬁt,

19 Q Sings Farm has 2 fizind department, do't they? 19 yor womkia't be able to tefl your insureds abour
24 B B I A

i1 qQ If you g an adjuster suspected that some vour 121 A Tcan i not eware

) billings ar the claims were fandnient 22 that's corvect. _ »

B A Ves 23 Q 8o the only way a mamger could Jook 2t thews

% Q ~— ¥ could tum it over fo o famd investigniion 24 fies and caich nonpayment of soam and board is if
25 noig? 25 they knew showtroom umd beerd?

Page 119 Page 12

1 A Yes 1 A Correcs, 5
32 Q Right? 29 Angd if smenagmeat knew about room and board g i
3 A You , 3 saw this fle that sincee 1995 had 1o room or board
4 Q Doﬁ'Smﬁe.Famhcmeashmﬁzws&gnhnmitm 4 benefit paid, they wosidu't be able &y carch i,

5 discover frand committed by adjusters? 5 wottid they?

§ A Nottmlmawsef . .. 1§ a Other than the one log note, I can't sey what kas

7 Q Doss State Far have a fond inves e paitdy o 7 bezn done on this ke and what basnt been dons,

3 detetring wklerpetyment or nonpaymen by minsters? | 8 1 don't kmowr,

§ A NotthstI'n aware of, . ’ 9 Q Youjmmldmvmmhdsadmahmtbokingat
e G B’utSizeFmdueshwaadepaw'set@for 10 afl the files to catch 0r HanpEYIDent,

{1 dmcﬁmofovupaymmorﬁwdeim'ngby 11 ﬂm:nanamfmkntthesaﬁhs,zigw

12 . pravides snd insnreds? 12 A Ob, ] would imagine so, yas, v

3 A Yes . 13 g Aund mypoint s i since 1995 mansgers have heen

4 Q Bur it dosso’t reciprocate on the msured's behalf ! locicing at these files and there's besn 10 Toom

|3 as far as you know that if thoy're buing cheated 13 - aud board beaefits paid, the managers either

6 mmigmuyaruninmﬁmanybyanadjusm 18 dide't kncav abont room and bosrd besefits or

i7 thatfheymthcsmamnmtefmmpewcrtt}dng 17 elloweed it o continue, comect?

& mm&alasfhaydofbrm‘mﬁm 18 MR. ESTES: arpnmentative,

R OVErPRyMEnLS, Curnect? 19 She's speculating as to what hus been dene or what

0 MR, ESTES: ve, 20 hasn‘tbeendmciamafﬁﬁsparﬁmlarﬁb

i1 THE WITNESS: W have - 21 beingmviewud,andymx'zeﬁ'yingtomit

2 memagement people who-gre reviewing vor flss ona |22 around and make it 3 concrete statement. That's

3 regular basis probably as offtan #s we are. And 23 © nof what she ssid.

4 Our leam MAnagers MABAZemnent Are reviewing them, |24 MR MCKENNA: Is that form or

] So I'm sure they're loaking for those tvpes of 25 Toundation, Counsel?

R T

31 (Pages 118 w0 121}
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- Pags 122 Faget24 b
1 MR, BESTES: You bead the 1 and board bepeiits with the iusured, for that to
2 vijection. 2 . otrur sud not e fand by the adjpater, the
3 BY MR MCEENNA: 3 adioster world have © be abis 10 eay, 28 yotl
4 Q Goahead 4 have, ] didn't mow that they wers enntled 1o
5 A And aguin my snswer remains the same. Tcan'tsay | 5 fhose benefin?
6 whst has besa done on this ile ond what bas oot 8 MR. ESTBS: Arpumentative,
7 been done. 7 foundation.
§ ) Allright Here's Exhibit 1. Thesears afl of § EY MR MCEKENNA:
9 fhee activities logs that have bost prodoced o we. 9 Q Carrect, cappert?
W MR. ESTES: Bxcuse me, tats 10 A Agsin Imesn to speak for the adfuser, I don's
11 untros, sir, that is shsokely wrrue. This i 1 think [ eowd do that, [cansay émtiwonld -
I the Exhibit that T prodaced ut this point for Miss 12 asswne the adingter did not know abomt that. |
13 Lumadoe’s depostiion. 13 don't know. ;
14 You and I talked about s ‘14 O ¥Fyonwensthe adiuster you would tell them shout
13 and 1ok you these were all e sheets with 15 room and bosed benefits, coprect? i
14 setries by Kathy Lamadue. 16 A Hlimewthor we owedthens, ye3, F weonid
17 BY MR MCEENNA: 17 @ And you were 2 Supervisor macyer on thls case ot §
18 Q) Forgive me, compulerized one. [haven't been 18 one dae?
10 given anything prior to the electronio activity 19 A Correct
0 A G Y’ouﬁdympbasawmgwmﬂm
21 Bat if there's pothing in the 121 date, didn’t
22 activity logs since it's been compueerized fom 2 2 A M!wm .
% menager, suparvisar indicatiag they've meviewed 23 Q ﬁniwmwﬁmﬁmm
24 the file and they se thet room and hoand bensfity 24 about oom 4l boord, and v lonked through this  §
25 haven't besn paid, or that they want room aad 25 ﬁamﬂmmtbﬂmm&dmm&ﬁng
Page 123 pmm
1 board benefits 1o be paid, here's nothing in 1 mﬂm‘m@mmﬁ#@mm
2 there, and faere’s been 1o payment of room ami 2 mm&mﬁwmwmmﬁmm
3 bonrd, thaf's as indication that the manager or 3 strt paying i) correct?
4 supervisor that looked at it, don't know ahout 4 & Cme&.lgmmﬁuﬁwrmatmmat
3 momandbowiorifhgdoﬁey&dftdn 5 Izast ask winy bad it not been paid up to then and
§ m&eum;mymmofn,w 6  haveadiscnssionabout thet benefit.
7 A Agein, vou're esking me to speculate on wihet 7 Q Now, whatdo yon do when vra find out that you
§ else woudd have doee or not have done or | 8 serewed op, you haves't paid a benefit that you
5 imew or didn't know, and I don't think I can g now reatize you owed all along, what do you do ag
i3t answer that question. 1 don't know. i the adjuster st State Farm?
1! ) You actsdas s manager at one time. 2 supervisor? {11 ME. BSTES: COhjeotion o the
2 A Y | 12 form, argumernative.
I3 Q H’ymbohwdﬂmapghaﬁeanﬂmmmomand 13 THE WITNESS: Pemonslly what
14 boand henefite wers avaiiable aud they haven't 14 Iwouid dois I wonid go to wy feam manager md
15 been paid, what would you do? 15 Hisemss the oversight with my tevm manager or the
16 A Iwould mfk to the adjuster. 18 eryor with my ts2m manager.
17 Q Document the fle? 17 BY ME. MCEENNA:
18 A Yes 18  Andthen what would vou do?
19 Q If'you didr't know sbout room and baard benesfits 119 A I wouit discuss with her or him recognizing that
20 m&mmdmmym;ahmvmwmﬁl&m 20 error.
21 wnal&n‘tputm&zmgmmmmmﬁ 21 § Recognizing an error on a claim peying moneytoan
22 . yau =2 insured that you dids't pay, you awed them meoney, #
3 oA H‘Idﬁdn’tlmomem 73 vou didn't pay it, you mads the mistake, you had
22 Q Okay. Sothere’s with this fie with noapaymeent 24 an oversight, thers was ant syror, Whatewer i is
23 of room and board benefifs, no discussion of oom. |25 youwantto call it, shouldn't you make them
37 (Pages 122 1 125)
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Pai Selasky-Benie
. , Page [30 Pags 132 |
" r o, correct? T A I'm oot handling PIP chrims, so thot’s nof the
2 A& Correct 2 type of stoff Fm duinyg,
3 Q Andif'youwers never advized of room and board 3 Q Yondo that when vorrre iendling PR files, you
4 beneilis and Linda Swagierwas never advised of 4 did that when you wers handling thesm, cotrect?
5 room and board benefits but the low savs they're 5 A Correat,
a entitled fo them, then they shouid be able o go 6 Q You did that as the supervisor the one day that
7 back to 1995 and collsct them, shonldn't they? 7 yaur name came up in this log on this s it wes
8 MR. ESTES: not, 8 a PIP file, comreet?
9 That's a legal conclusion. Why would vou ask 9 A ItwasaPIP fils yes.
0 question ks that? 10 @ So.asasupervisor you would be responsible for
11 MR, MCKENNA: Ilost &d, i the legal interpretetions of the statute and the
12 “Your objection's noted. 12 policies as to what benefits were or were not paid
13 MR BSTES: No, my guestion to 13 on this file, at ieast that ane day, correct?
14 You, 5ir, is wity would you ask 3 question that you 4 A Yes. :
15 kmow reqrires 2 legal opinion? 15 Q@ Allright. 30 what I'm saying to you is now,
16 BY MR. MCKENNA: ig Patti, yon didw't know ahont room and board,
17 @ Goahead. 17 I went vou to assume that
18 A Tm somry, what was the question? i8 Linda Swagler didn't deliberately cheat my client
19 Q You have already fold me your position with e owt-of a benefii that she knew they wers sntitled
i) respect to-toam and boasd. . You were never advised | 20 to, that she's in the same position, 1 want you to
21 of it that yor can recell, comect? 21 assue that she didn't know more sboui room and
22 A Comect 22 beard than you.do. ‘ ‘ ;
23 Q I'msaying to you if youwere on this fileas Z A Oy
24 manager supervisor ad Linda Swagler wos-the claim {24 @ When yon discover st room znd board is the type §
25 rep and there's no indication in the fils, 10 25 of benefit allowed unier the Michigan No-Fuult Act #
Page 131 Page 133 1§
1 indication with my clients that they were ever I and that your insured was never informed of'it,  §
2 advised of their entitlemeant to room and board 2 shouldn't they be entitled to go back to e
3 benefits, if it was discovered that you didn* 3 beginming of the claim and be made whole?
4 know and legelly they were entitled to it by the 4 MR. BSTES: Calls fora Jegal
5 poliies and by the statute, they shoukd be able 5 conclugion. Hypothetical is defective. That's at
§ to get those benefiiz going back to 1995, 6 least the third time the question's been asked.
7 shouldn't they? 7 She's already answered it twice, you've got the
3 MR. ESTES: Objection, calls B same angwer. One more time and then that's it.
9 for 2 Jegal conclusion. The hypothetical is 9 THE WITNESS: And I don*t
10 defective, i31] imow. ;
11 BY MR. MCKENNA: Il BY MR, MCKENNA:
12 Q Go shead. 2 Q Doyonnatlmawm?oumimmteda
13 A Idow'tknow. 13 room and bogrd clim, js that why you have
14 Q 'What part of that ars you misging that yon-cant | 14 difficalty with that question?
15 answeer? Is theve some confision? - 15 A Ive never - yes, Pve never run into a room: and
16 ME. ESTES: Mt's a legal 14 board claim.
17 17 Q S0 if L tld you hypothetically I want you to
18 THE WITNESS: Righr 3 assume this fact, he can object to my hypothetical
19 BY MR. MCKENNA: ' 19 being incorrect. ‘
20 Q You make legal decisions every day as adjusters, |20 11ell you the room is purple,
21 dan't you? 21 forthe purpose of my hypothetical yon have to
22 A Idon't necessarily maks legal decigions, 2 asste it's purple. Bot what [ want you to
23 @ Youmaks a decision interpreting a pokcies, 3 uaderstand is gl I'm saying to you i= there is 2.
2 interpreting a statute, deciding what's reasonable |24 form of benefit called room and board. ¥ you
25 and necessary and related, don't you? 25 didnt know about it, Linda didn't kmow aboaxt
o e e T o T e e arer e
34 (Pages 13010 133)
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THE WITNESS: And it's

2 O ©Okay. And youundersiand thar you're here under documented to be with relation to the-aoiy
path? accident, yes.
A Ves, BYMR,MCKEI\EJA

1

2

3

4

G Regardless of your position with your employerand | 5
regardless of wist if s you believe they want you ] 5
1o sgy or you feel they may went you o say, you 7 - to,okay. Is it reasomable under the No-Fanit Act i
have to sngwer questions fruthfully. Yoo 3 ﬂxatthcybepazdﬁ:rm? :
undexstand thar? 9 MX, ESTES: Same cbjection.

A Yes, I have done that, 10 THE WITNESS: Aszlongit's

i1

B\o‘m»aa\u.:.m "

11t Q And you understand that to féign not nnderstending related to fhe accident, yes.
12 ahypothstical would be antamount to testifying 12 BY MR. MCKENNA;
13 falsely under geth? 13 Q Solwantio ask yowu a hypothetical question I
14 A Ijust believe that vour guestion — 14 asked you before we ok the break.
15 @ Do yon understand my question? To do thet wondd | 15 There's a benefit called room
116 be tmtemots 1o tesifying fhisely under oath? 16 and boand. I¥'s a charge for paying for the place §
17 A Tonot mnderstand the guestion? 17 where they live, paying for the food that they are ¢
18 Q Toclaim that you den't tndexstond something whea | 18 esting, utility costs, things like that, tatdoes  §
1% youdo? % exist nnder the Michigan No-Fanlt Act and case ¢
26 A Okay. I'm ot clmiming to undersiond or not 20 law.
21  undersianding something, 21 Yow've ixdicated you weren't
22 Q Do you understand the pepalty that would apply it |22 aware of it, correot?
23 that is what wos going on bexs? 123 A Comect.
4 A Yes _ 24 Q T'm saying to yon, it exisls and ¥is-as real as
25 § 3oifTask you o assume for the purpose of my 25 reimbamsing for mileage and parking. Ofay?
Puga 143 Pags 145
1 question thata benefit that you kmow exists snch 1 A Okay, , g
2 as parking ormileage to and from a dovtor where 2 Q TNow, ot's.assume that there’s 2 51,060.80 oom ¢
3 it's necessary, whers it's been paid by your 3 andbaa:ddmggnmgba&mmbagmmqfa
4 msumd,whetctheyhm‘themrmnbmmd.wh&e 4 clodm. Tt's been reasonable, necessary, related, ’
5 you haven't told thesn abount that typs of benefit, 5 it's incurrsd for that fime period, that's what is
6 and then bder on you realize that thet benefit & owed, but they never made the claim becange you
7 exists, and that your client let's agmume thay 7 never told thet abont it Yon now remlize that
3 paid §1,000.00 for parking, acmaily went out of 3 thev're entitted 10 it. "Woulil you recormmend that
5 their pockef, it wag nesessery, reagonzhie for 9 they be retmbursed?
10 every dockor's visit going back w the begianing 10 MR. ESTES: Same objection to
11 of their clatm, they're sut-of~pockera thomsand 11 the hypothetical,
12 dolars for 2 benefit you dide't know they were 12 THE WITNESS: And T would
13 entitled to, would vou recommend that they be 13 recommend that, yes.
14 reEnbursed? 14 BY MR. MCEEMNMA:
15 A Yes. 15 Q Sothen the only thing left affer you make the
16 MR. ESTES: Hypothetical is 16 recommendation, you satd your supervisor or
17 still defective, 17 someone 5ay8 W you, well, I need you to be able
18 BY MR. MCKENNA: 18 to subatantiate that it was incurred, what the
19 Q Would it berezeonable under the No-Fault Act that | 19 charge was, what the time period was, et cetera,
20 they be paid for that? 20 you would then go to vour insured and ask them to
2t MR. ESTES: Calls fora legsl 21 provide whatever zdditionsl infonmation you :
22 opmion, 22 peeded, camrect?
3 THE WITNESS: Kitsa 23 A Correct. ,
24 benefit that is owed? 4 @ TTwuoas the adiuster don't know abieut that
23 MR, MCKENNA: Yes. 2 benefit that's owed, and your supervisoror.
et e—— = - 08 S gty Ty ST T et e e T A ok b T e P TS = =]
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Foge 146

Wmmwm&mmm
dop't el you wesat it, woald tHatde Bawd?
MR..EBTES' Obiection, calls

. yeR.

Q Andmwapmn:fthwmwthammwmd,
the lavw said it was owed, e case law was thers
and they din't train yor on ¥, other adjusters
‘ez youreel{ sines 1985 and sarfier; et were
cases thiat said rvorm:and board was & Benefft that

was.owaed under circumistances Hie this case, would k

thathe Foud?
. MR.E3STES;: Same
puposedly agein ]
believe ﬂﬁtmnldheﬁ'md%ynufwﬂmgm
gk,
BY MR. MUCEENNA:

¥ Yoo waulde't wast © be poet of 4 conspiracy ©
frond yoer insupeds, yon bed that informeation

D 00w G A e W) BD e

Page {498 {1
Q  Andif you found out what Pro teiling vou sboat 3
thes benefit room sd bourd was oo, would you
writs 4 memo 1o sumeboty at Stare Fann and ask
them why they never tald you thai whilz you wene a
MRE. ESTES: Objecton,
redevansos.
" THE WITNESS: T'would speak
with somebedy. I don't think ] woukd write 8
mems, ['d prefer a face-to-face contact.
BY MB. MCEENNA;
Q  Wonld you docmment the foct that you feel ke you
bad cheated people becasss had you koows ebont it §
you world have iokd vour inmmeds of their
extitlement to those benafits?
MR. BESTES: Relevanes,

THE WITHESS: Awnd how do vou
enn, docoanent iy the ffe?

BY MR, MCEENNA:

@ Well; you can®t docement a ke thet por'se sot
bandfing anymore, but yeo canput it i writing 50
thet peaple later pn woulidn be able fo. desy that
Pattf brought this fy owr attestion, conldn't you?

A Tcoukd do that, yes.

o= R A I R T

Pk
[y

12
13
4
13
16
i7
13
1%
25

21

2
23
24
25

T T T T R e T T T

you wonld tell them, correct?
A Absohsely,
o
Q Yourely on aitomeys and mamgernent 1o atdvise you
of changes in the law, don't you? _
A Ve,

since at leasz 1985 sincs Manley, You want 1o have
besy infoumed of that, wouldu'tyom? '

A Yes

Q &wmmm&mmlﬁsmm
mﬁmmb&mﬁvﬁwiﬁm#&mm
1o moorn wod boesd bensfita?

A In myecollection with my time in the conpany I
have not.

Q Mmmﬂw@nsyﬂnhummmm
a claim g advisad people of thelr etitlenent of
sach 3 wlaim?

A Tomy rpeoficetian, no, Thavenot,

Q  And ag T asked-vou carlier bafore we taok the
break and came back o His kypothetical, if you
were handling PIF claims right now and you were a
supervisor or 3 TR handling PIP cleims, vou'd
ignve this Foom and want 1o fnd out what
telling you whether it's the truth prnot,
woidn't o

A Yes,

Page 149 B
Q@ You could write 3 letter to clatms bome office fe 8
Michigan, wioever the mageger or regiogal manager §
I8 In charge aud say, ' a focrmer cldms
representative of hendling PIP, I just got doas ;
with a deposition and T heard sbost benefits I've
never heard of and whea 1 checked indo 1 found
out that my insureds wers entitied to these
benefits and I never knew about it,
You conld docnment that i a
letier and send i off, if what T'm teffing you is
tme, correct?
A Icould dothat.
Q¢ Would you?
MR, ESTES: Relevance
. THE WITNESS: [-womid probabiy
fallt with mamagement peopie first, which I'm more
comfortable daing.
BY ME. MCKENNA:
Q And what if they told vou just forget abost it?
MR. BETES: Delctive
Trypotheticad, relevancs,
BY MR, MCEENNA:
Q  What if they told you they didn't want to make any §
mmeabmm;mtleawﬁalmm,dun‘tda

i
et Lo oo s
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Dmaﬁmn of

Cindy Groniund
-t Page 145 Fago 148 |3
17 claims reps and team managers <o sead Hles © 1 Q Would vou consider it appropriaie for a chtimyep |
T2 for invesiigation? 2 uder your fzam (o tentionsaily underpay or not
3 A There's 2 Special hnesdvation Unit, ves. 3 pay benefits?
4 €Q Tethet what s called Spesial Fovestigation & A Iwmdnotmder&m:agur@nm,m
5 Unit? -5 G Would you consider it appropriate for them from
& A S 6 ignorancs % underpey or not pay benefiis?
7 Q SIU. Anddo you keowbow many smployess thepeere] 7 A Na.
3 o ST 8 @ Wonld you agres that you as the tsam mamger are
3 A Ydon't 4 responsible for the isnorance of your claim reps?
il Q Do they hewe their own division, yanagemert, 10 A If my cladm reps have ignorance in cestain areas,
11 staff? 11 it wonid be my respunsibility, yes. :
17 A Yes. 12 @ ‘Gkay. Nm,mﬁmaguMaMymba
13 Q What division i # or what do you czil the i3 is entitled to-be compenested-for services
14 divizipn where the adinstess, claéns reps zad #am i4 provided to an dnsnred ﬂmwzmmbkmd
15 memapers are investigated for derebiction of duty, 15 pecessary and reluted to-iie. aniomohbile: acc
15 Hfadlnre to do what they're supposed to, what 1§ A Yes.
i7 department investigaies thar? 17 Q Woﬂ&mwmmmekvdmdmlﬂyof
18 A I- could you mpeatthe question? 18  the service and not who's providing the service
18 Q Swme 18 that's relevant?
20 What do you czll the 26 A We have o take into considerntion the levei of
21 Gepavtment thar nvestigates adinsters, clsim reps 21 care being provided, yes.
22 or team: masagers that have been derelict in their 22 @ So understanding the level and quality of care, in
23 jobduties ornot daing their jobs correctly fo 23 other words at what categery they're providing
24 the point that it affects claimands’ rights and 24 that care, is the relevant determination 45 to the
25 entitlemrent T reoeive money? 25 valne of that service a3 opposeil o wito is -
i Pags 1T Prge 149 §
1 A There is no department for that 1 providing the service, comrect?
2 Q Stawe Farm recognizes that insureds or doctors or 2 A Yes. D'would say for the most part, slthough [do 3
3 clatryanis or service can. cheat them. out 3. helieve you have i Iook at the person performing. ¢
4 of money and they'll invesigate that and they 4 the service and whether or not they can perform it §
5 have a depertment for thet. 5 god e qualified to-perform it
6 But to your knowledes in the i Q Well, whether they cam perfiorm i and are
7 twenty-six years you've been with State Farm there 7 rualifizd m gerfoem it is something that you
3 it no sormeponding orgamization e department -8 wouldlmvawanlmmpmﬂymda&nmm, .
g within $ture Farm io caich sdjusters, dlaims mpe 9 correct?
10 or team maneeers that are Tderpaying o not 10 A Yes i
i1 peying benefits to insureds? 11 Q So ifa«lim rep were to indicate the person i ;
12 A There's 5o department. Tie Ram manager's 12 guakified, capabic end has been performing et g
13 responsible for their claten reps’ performence and 13 lewvel of servics, fhen the next thing you wonld
14 if theve are performance issues, that should be 14 lookm is whatis that level of service worth, i
13 addressed. 15 correct?
16 Q Sothe claim manager's responsible foc the 16 A Comrect -
17 sevew-up of 2 claim rep ~ ammmagms 17 Q  Andin order to determrine the level of service 0
i8 tespengible for a claim rep screwing up 8 worth, you would take under the Mo-Fanlt Actand
19 A Ammnnmagermrspmsibieformw.gmthat 18 gt am indication of the reasongble commercial £
20 a cliim Tep knows their job and daes their job 20 market rates for that service, correct? 2
21 appropristely. 21 A We would tske 2 survey of the reasenable tmtes for |
22 Q Wall, wonld you consider it appropriate for 2 22 that service, ves.
23 claim rep that You were supervising fo 23 ¢ Youdo get amnge of vaive for that service, 5
24 intemtionaily noderpay benefiis? 4 cowract?
25 A Could you repest that? 25 A Yas.
xB(Pages 14ﬁf0149}
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GO w3 QN L J L B e -

Fage 130
Q Allright Andifyouhave a range forthe valne
msmmmdym&eb%aamem
mﬂfasmtnemgpmmdmhangm
relevant determimog factor, once:you have
determined a range for the service being provided,

Pape 132 |

Q When you see it in the fie and you know, you're |}
convineed vou koo that it wasn't & mismke, that
it's either happened in the pest or you called

 them and they said, no, that's right we did Buor
procedures, sard us our money, when you'te

Macomb Court

1
2
4
5
wﬁmmwm@ﬂem@oﬁh 8 eoxvinesd of thy lovel of fntent 1o ask for
cm@emuﬁhmmatmmcmmﬂ 17 something that they'te not entitted 1o, is that
A Yes g witen it hecomes frand for you?
9 Q TRegardless of who's providing the service, % A Hiheyre asking for semething that they koow wes
14 cumrect?. ' 18 sot ncoored, yes, i
11 A Yes 11 Q Now, would you zgree that i would work the
12 Q@ Now, failre io pay what you know 1o be the {2 opposite way by failing to pay what you know thar
i3 reaspinabile customary marker rate to someone that | 13 you owe and igteationsily not paying it, that that
14 you kaow {8 qualified and competent Inoroviding |14 isalso fand?
s the service, would be at 2 nuipinmu inapreopriate, |15 A Tdoo't enderstacd your question.
16 wouldn't i#? 16 Q ¥youknew you owed memoney. I£]1sold yona
17 A VY 117 banses, and I left for Florida and | left my
B Y Rmﬁhﬁmmmmm&‘tﬁ! 18 $70,000.00 in squity with yon. And I came back
1% A Iwonldnotagresit was frandnlont. prmazt 19 firom Florida and { said to you, could I bave my
20 coudd be, Treouid be a mistake. Toouidhes 20 570,000.00 back and yout suid what $70,008.00,
21 1ot of things. 21 don't kmow what you're talking shout, thet ‘would
22 Q 'Well, 2 mistake {sn’t frand in the way you 22 befiand af 2 minimom, maybe a kot of other things
3 goud¥iied ¥, 123 Indt e nunimaen et would be Sund?
24 Bmfmﬂmw*mmm |24 A Prolmbiy.
25 someone has done this but they've done it 23 Q@ Now,if you werza clatms reg and you knew that
Page 151 Poge 153 3
1 intentionally as opposed t4-aiof igmorance? . i mmm&dhmyﬁaﬁm
A Iwmmmmmg%&mﬁe 2 defberately ntentiorally didu't pay i, that
3 saying, yes. 3 would be feod as well, weoalds’t #?
4 G Allrght. 3o if you were o be hendling 1 ckim 4 MR. ESTES: Objection, tat
5 as a tzam manager and yor locked ot an incident 5 calls for 2 legal conciusion.
4 where thers was a nonpeyment or enderpeyment, you | 6 THE WITNESS: {don't think
7 wamld first want i detersvine whether thaz was i that s within the definition of frand, 5o,
3 dons inientienally or not, correat? 3 BY MR MCERNMA:
9 A Certaindy I wonld want to knew if that was done 9 Q Well, if von know thet you ows me my
10 intentionally. 10 mmyforﬂmsaleafmybmsﬂtmlmmth
i Anﬁﬁﬁw&ommmmwaﬁymﬂkwm 11 you, whem [ come back asd vou den't give it to me
12 of igreorance; ¥ Was.a mistelos amd # should be 12 that's foand,
i3 crrest? 13 K yon're a claim rep and you -
14 A Yes 14 know you owe me an houry rate fora beasfit ara
15 Q Hﬁwasmammﬂyu’sﬁimm 13 service and you deiiberately don't pay &t ar vou
16 andzfscﬁlshouldbamcmd,mcﬁ 16 imentionally underpay i, why isn't that
17 A Correct 17 frauduient as well?
18 Q And it happened to an ‘insured, fhe msared 18 MR.ESTZES. That calls fora
12 showld he compensated for that Thand or that 19 legel comclusion. Your definition of frand is not
26 mistake, corragt? 20 oy Jegal definition of frand Fve ever
21 A Comert. 21 enconatered. Aad you're asking this Wimess m
22 Q Soifadoclor sends in a bill and he says | did 22 e you 2 legal conciugion, Tobject
23 four procedures when he &Edn't do any, thateonld 123 BY MR MCKENNA:
24 be fread or &t could be 2 mistaks, eormeer? 24 0 Goabead
35 & Cgrect, 23

A No, 1 don't agree.

i A AT o
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Cindy Gronlund
, ' Bage it Page 156 3
1 Q@ Iundersiood thar My gquestion wasn't whitheryon | 1 team manager for twenty-six vears with 3tate Farm,
2 agreed or not. 2 yandon‘thmﬁmﬂ%mmseeﬁ?
k) My question was why don't you 3 MR ESTES:
4 agres? Expladn to the Jury why if's fraud #1 4 agmnmnvemaﬂsi’orahgalcnmh&m,aﬁ:ed
3 sell you a house and yon kesp sy money and why 5
& if's not when a State Famm cladm rep keeps money & BYMR.M&EENN&.
-7 from an epred that they know that they are 7 Q@ Goshead,
8 ofbersrise emitied t0? 8 A Yor'redefining Fond and I don't-agres with the
9 MR. ESTES: Sams olifection ag 9 definitiog,
10 before. 10 @ Imnottrying to define fraud, You define fand
11 BY ME. MCEKENNA: 11 for me then, you t2il me what froed isas it
12 Goahead. 12 relates to handbing claime for State Fanm?
13 A 1 think thatit's wrong, bot I don't know fhat 13 A I ihink that the example that you gave of 3 doctor
14 it's frmod, 14 Wiling for services that clearty were not
‘15 Q@ Welk, s we went through thais before. When you | 15 rendered and #at we find ot were not rendered
‘16 add the component of imtentionally not payingwhat | 16 and the bill was submitted imtentionally to get
17 they lnowr they'ee supposed to, fhot would be 17 maney that was not owed, would be considared
18 frand, wosldn't it? 18 fraud.
31 ME. ESTES: Seme chjection. 18 Q Beempse there's 3 compenent of inent there,
20 THE WITNESS: [ don't consider 20 correct? Thats important by your definition
2 ﬁmtﬁnud,lcmmdu:nwrmg 2t rtent, comect?
22 BY MR MCKEMNA: 22 A There's an indent to defrand, yes.
23 ¢ Olmy. Weil, by definition of wrong, whatkisdof (23 Q Ckay, Asdin addition there is the slement of
24 & wrong is it, & it & wrong of the fraudulent 24 meney, fnsocial gain, corvect, someane is Tying
23 kind, wrone of a larcenons kind, ie it stzaling, 25 to get something they'ro not otherwise entitled
Page 155 Page 157 §
i is i roblring, I mean wrong has definition and 1 to, cogrect?
2 cansequence o i, correct? -2 A Inﬂ:atmma:hon.ym.
3 A It's not doing whet we should be domg. 3 Q@ Okay Hm,whaﬁmrﬂlemismgtogﬂt
4 MR. EETES: Objsction, 4 something that they're not eatitled to or keep
5 cornponmd question. : 5 something that thev're notentitled to
& ME. MCEKENNA: T withdraw &  iotectionslly, should be irrelevent on e iseue
7 the question. 7 of freud 28 it relgtes 10 ciaims handling,
3 BY MR MCEKENNA: 8 correst?
9 Q Wrong is asking State Farm to pay for four 9 A Inthe way in which you have explained it, yes, I
19 pmcsduxesldmdn‘tpmfamandbiﬂmgﬁ, 10 would agree.
I3} 11 Q For example, if the doctor got paid for four
12 A Thmm&bewmg,yas. 2 procedures and you betieve that i was fraud and
13 Q That's froud, too, o't it? 13 you asked for the money back and they said, ro,
14 A It couold be ffeud, yes. 14 they would be keeping what they would otherwise &
15 G Wmngaskeepmgmnneythﬁ&om‘tbehngﬁnm 13 act be entitled to, corrsct?
16 16 A Yes
17 A Ya. 17 Q That's still frand, right? The nonpayment of what |
18 @  That's Gand as well, keeping money thar vou know | 18 you owe is sl frand wher you da it i
13 you'rs not eptitled to? 19 imenitonalty, correet?
ars MR, BETES: Objection, calls 20 A Ye
21 for a legal conclusion. 21 Q@ Andthat would apply-equally to 2 State Farm
22 BY MR MCKENNA: 22 providér or insured or adfuster or claim rep,
23 Q Comset? 23 correct! Becawse Mve-asked yon for your
24 A 1don' know. 2 definition in the olaims Reandlng nrocess with
25 Q 'Well, voure a<hims rep and a-olafms mamageror (25

State Farm, that shonid apply across e board 1o

40 (Pages 134 10 157)
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Fage 158 Page 160 L

1 everybody, shonlda't it? 1 Q Andit's the level of the sarvice 1o be

2 & Inthe context that yor'rs explaining it, ves. 2 copqpensated and ot who's providing the service,

320 Wﬁﬂ,hﬁdnrexphmmmdﬁ. You gave me 3 correct?

4 what s claims manager, feam manager's view with 4 A Yes

5 State Faxm of what fraud §6. And Essked'yon 5 Q Andthat leval of service i based as vou've.

4 besed'on-that wiether pow wers idng it'or 6 m&m&mdoameymmmﬂndmm

7 losaping it, whisther it shonid apply straight 7 &egcmgcomnmcﬁimsﬁrth&sm

8 acrass the beard: to-everybody Tavoived in-the g carreat?

9 claims handiing process and you agree that it 9 A When you say "going commercial rate?

10 shonbd; correct? 10 Q@ A ressomable commercial mts for the service?

11 A lnthe context that yowhave explained &, yes. 11 A Wedoasurvey amd determine what an agency would

12 Q But] dide't axplain it, you did. 12 charge and what the employee would actually make.

113 A Tve answered the qoestion. 13 Q Andcan you tell me what - in tiv context of the

4 Q Woﬁdmagee%mem‘wmﬂaimdwh&tﬂm 14 answer you gave w the Jury earlier, that if's the

15 froud is oot me? I asked you a question -- 15 service and not the provider thai determines the

16 A qumuicimgrcaimihymmmpleofwhat 16 rais of compensation?

17 frand was, yes. 17 A Comect

18 Q Frirenoagh. So we have am intent coroponant, we 18 Q ‘You'saotchanging thet enswer in sny way, are

19 bve meney involved and we lzve people-sither 19 you?

20 taking or not paying back what thev're supposed 20 A No. ,

21 10, correct? 21 Q 3o ifJane Smith tived wext door and she was 2

22 A Yes, 22 high tech LPN and didn Izve 2 job asywhers and

23 ) Cluims adjuster — 23 she provided the service of a bigh tech 1PN, we'd

24 MR. EETES: Do you nseda 24 want ip find out wheat thet service was warth,

25 heeak? 25 wouldn't we?
: Foge 19 | Page et
THE WITIWESS: 1do. A Yes,

MR, ESTES: Let's go offthe Q Aﬁﬁmmmwmmmwmmm

1 1

2 2

3 record for now. 3 Careend they gave youa mnpe of say-553.00.0

4 ME. RIFFENBURS: Qffihe 4 muhmr,thamldbeapwiygwd

5 record at 14:26:54, 3 indieator of whiat to pay Jane Smith?

& [RECESS TAKEN) 6 A We typically make paymenis based on what the

7 MR. RIFFENBURG: Backon 7 employes acimily makes, not on what the agency

1 record at 14:33:33. 8 aharges. So, ves, ibose chorpes wonld bea

¥ BY MR MCEKENNA: 9 reasonable rate.

10 Q Ma'sm, we took a break. During the tame period |10 O You pay agencies what they charge, dor’t you?

1 that we took 2 break, did you have any 1 A Yes

12 conversation with Mr. Estes sbowut the comtent of |12 @ You don't pay them Jess than wirat they charge?

13 tiis- depasition? I3 A Mo

4 A Na. 14 Q Boit's the velae of the servics and not win

1j @ When we broke we were just talking about framd. | 15 provided it thut's fmpormar?

16 Do you recall that? 16 A Yes.

17 A Yeas 17 @ And if Jane Smith is seif-emplayed a5 my next door

18 Q Okay. Inthe comtext of a first party clatn, do |18 neighbor providing homs health cars io my femily
19 you Imow what sttendant care i37 13 member, you would pay what you wonid pay to XYZ or
20 A Yes. 20 ABC or QRS Home Health Cars Company, wouldn't you? §

2l Q Now, wehad also talked earlier, nd I'm goingio |21 4 No.
22 try not to go over the same things about it's the 22 Q Why s Jane Smith oot entitled to be compensated

23 service and not the provider that's importent, 23 gt the s 7ate as these gther compandes?
24 correct? 24 A Because 4BC and XYZ and thoze other compargies thar &
A A Yes. 15 you mentioned are charging for st of deing i

B T R R A P Jeosetipe e M Ry N - - ol
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Page 174 Poe 176 b

WO L L O L Ja W 1D 1

oranges. You have an individnal, a family rmember 1 A She should Bave an idea of the range?
meking a claim for 2 service that's being 2 @ Yes, For payments for those type of services?
provided, The adiuster's going 0 chieck and see 3 A Shemighi have that kzowiedgs. [don'tknow.
what sgencies pay other psople 1o work for them @ 4 Q Well, if she didu't and she wrote down that the
provide timt same service, correct? 3 commercial companies for that run. in a range and
A Yes. & she pasts it in there, izt wonid be an indication
Q  And then they're going to put that down i the 7 o you and amyone at State Farm Yooking ai this
activity log, this is the vange that I fund for 8 that she did her job and got the rmnge, comrest?
this service? 9 A I'wouold make that assumption, yes,
1 A Yes 10 Q Alltighe, fair snowsh. 5o when she says the wife
11 Q Chay. Now, would you agree with ms thatit would | 11 provides care quivaient to that of au LPN, thmt's
12 be fmuduient in the context-of what we falked 12  tfling you that she's aware of what the wife
13 abort aarfier, fbor your adjuster, your clafm rep, 13 provides, correct?
14 1 intentionally pay 59.50 an howr for 2 servics 14 A Ifs t=lling me that's her intespretadon of what
15 that they have determtined would e worth 553.0G 1o {15 the wife provides, yes.
16 $62.00 an how? 16 @ She'selling you thai o her, I mesn that's s
17 A Ifif wasimentional would it be fendulent? 17 Tact statement to her, she's aware of what the
118 - Again, Lagree with fhe 138 witke does, and she's says that care is equivalent
18 definition of Fraud that-we vutlined before; amd 19  tothat of and LPN.
i} 1 fhet comiext, yes. 20 That's 2 statement of faot
21 £} Have you seen Linda Swagler's Jog whers she 2 thit wor a8 a feaon meager woald iy on, correet?
22 diserssed the LPN duties? 22 A Yes

23 A Ibelisve Isaw alog, 23 ¢ And she'd have to know what the wifk was deing 1o
24 Q Dmsuee Mr Bates showed it 4o von afier the lasc 24 say that, she wounld hive toknow what an LPN's g

25 deposition, Tim sure it cangiyt b atention. 25 disies wers, correct?

Pagz 173 Page 177 §
i Thete's 3 log entsy where i 1 A Tnorderin make fhat siatement, I would assmmne
2 indioapes - aned Ty the way P going to read 2 she wenld have to know that, yes, .
3 this. 3 Q &neguesonmmﬂioafe%&rhmmhneﬁm
4 msmmm&m 4 following whick sre Eiferent fomm HHA," which
3 same way o shonld beve been trained the some way g would be a home health aids, correet?
] that you were, 1o make chear and comeise ' & A Yes.
7 staternents I the record? 7 Q "They inchude wound care, one persont tramsfers,
8 A Tassume so. 3 transfers using Hoyer Lit, bowel programs, insert
§ Q That's the way all Stite Farm cleims reps sre ] of catheters and that she's been famad i the
10 supposed t do it, comect? 10  smme and doing the same since MVA.”
11 A Yes 11 That would be motar vehicle
12 Q Sowhen Linda Swepler makes a staigment inthere, 12 accident, corect?
13 {hiese statements should ba Thsts that shels 13 A Yes.
14 already detecmined? 14 Q Allright So thatsigiement in an sctivity log
15 A Ifshe's stating fets then, vos, 15  byaclaimsrepioanybody Hke yourself coming
16 Q Well, [ mesm, for exmmple, Linda Swagler should 16 slong afterwards, Jegves a pretty clear ami
17 pnderstand what an LPN is, given Her job? 17 cenciss statement; doesn't it, 2310 wiat the wile
18 A Yes 12 is doing fhat she's competant; she's goalifed,
18 Q She should understand what an LPN's duties are, 19 she's tteinsd, and'she’s been doing fhis sinee the
20 comect? 20 dateofthe motor vehicle accident. Would you
21 A 1 wouid think so, yes. 21 agree with that?

22 Q Beingaclaimrep ahcshouldsaawbat gets peid 1o 2 A Would [ agree thet it's accurate? &
23 LPNs for doing LPN work and have an onderstanding |23 Q  Yes. That you would read this and you would mad §
4 of the range without sven doing a survey, but she 24 ihm o state the wilk is ramed, she's ;
25 shouid haves an idea? 25 quahﬁﬁﬁ.dﬁsdumgﬂlmﬂnngand&h:‘sheen

g
o
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Denosition of
Cindy Grogked

N Pags 134 ?Egl:igé
‘1 Q Isthatright or wrongto do what ihis log entry 1 MR, ESTES: Objaction to form

2 says was done? ‘ ' 2 and calls for a legal conchsion. ‘
5 A Hwouldbe wrong. 3 THE WITNESS: I'wonld wantio
4 MR. ESTES: Ohijection to form, 4 gnbmkandinveﬁigmwiwherurmthaﬂogis i
5 legal conclosion, 5 irue and then determine whether or not thers wag g
i BY MR. MCEENNA: § mythmgawdmﬁemmi?&& :
70 A;miLifw:ge:b&c*zmiwhﬁWemhdabonibdqm 7 BY MR. MCRKENNA:

8 asﬁ-aud;itzmectsztﬁudcﬁﬁﬁouagm:ofﬁ‘@d; 8 Q Does State Fatm have false logs?

9 dossa’t it? 3 A4 No.

10 MR. ESTES: Objection, legal 10 As [ indicated I believe there r
11 conclusion. 11 may have been some typographical errors i that I
12 BY MR. MCKENNA; 12 log.

13 Q@ Goahead i3 Typographical esror wouid be $2.50 an hour to
14 A Aswe have defined it before, yes. 14 $13.50 an howr 2 you believed, comect?

15 Q And is that the type of activity that Stats Farm 15 A 1don't know the amounis.

16 wanis its ingmreds {o receive -~ 16 Q Comect?

IT A Nao 17 A That's ans Sgure that I recali.

18 Q@ --onafile? 18 Q Thiats what you said you helisved, comect?
19 A No, 1% A It 15 wiat I safd, coment, , o

20 Q Now, having seen that on this file today for the 128 Q Sha’ssﬂﬂb@_ohmted'oﬂnfahtafmm&y
21 firet time and being questioned by me about it for 21 ﬁcm&éz;mmhnurmmms.ﬂ).mhdm;im't
22 the first time and being the teath ftamager on this 22 ghe?
23 file, wonldn't you want to treat Mrs. Dowadait 23 MR, BSTES: Calls for alegal

24 like-2 good neighbaor and vestigate that more? 2 conclusion; form,

25 MR ESTES: Objection to form. 25 BY MRB. BMICKENNA:

Pagn195 ] Page 197 £

1 THE WITINESS: 1 would want to ! Q Based onthat note?
2 know what the log meant, yes, ‘ 2 A Imﬂdm~bmdm@:mte,lwmﬂdgom

3 MRB. MCKENNA: That's not what 3 my claim represemiotive and say, what does this

4 1 agked vou, 4 mean and why are we paying this ameunt if, in

3 BY MR, MCKENNA: 5 Tact, that's what were paying and you've

§ Q If you read this for the way it appears, 6  docnmented sommthing eige.

7 Mrs.Dﬂwadaﬁgct&aatedoutufmoney,ﬂte T8 Well, lot me do it 2 different way.

3 difference batween $62.00 an honr and 39.50 an B - Obvicusly the $53.00 1o $62.00

9 hour, correet? % a0 howr isn't a type based on what you recail,

10 MR. ESTES: Calls for a legal 10 This appears ~ twice she said she's cheoked with
1 conclusion, Chjection, 1 pommercial companies. She mentionsd commercially
12 THE WITNESS: If you read it 12 ¥ Tabes for high tech LPN5, and then puts in
13 ﬂ:ewayitiswﬁmen,ymmigﬁmwetﬁ:dm 13 this range,

14 way. 14 That mnge of $53.00 1o $62.00

15 BY MR. MCEENNA: 15 anhour you have oo reason to disbeliove is 2

16 Q Well, 1 did read it that way and T asked you if 1§ typo, comect?

17 you road if that way and you agresd with me that's |17 4 No.

18 what it says, comect? 1 Q Isthat comrent?

18 A Yes. 12 A Yes

20 Q So she gut cheated ot of the differance between |20 Q¢ Allzright Now, would you agres with me

21 362.00 an hotr and $9.50 an hour., 2 regardless of what # was she paid, we kapw it

22 Wouldn't you want to in 2 says here $9.30, you think maybe §13.50, would you
23 faimesstoherg:backanddomcheekﬁxgan 23 agres with ma avervthing that we have taliced about

24 matmdmﬁnbumetbefamﬂyforthemeyﬁmy 24 today sp G, tmt if she pedd swything less than

25 were cheated out of? 25

that 362.00 an hour, Mirs. Dowadsit would be

RS s oA s S R
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EIMBERLY DOWADATT
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R NERNEEE SRSt Boewanswmn

Pags 47
Thie firgt, thing thet wee asioed Sor wene any aed all
racarls, docoments or matarials relating (o deims Tor
attendant care benefits provided W your hustzind
incluefing hot ot fimited o records o market surveys
with regand 1o heaith care hourly rates, Market
fare penple were being paid. Do vouhave exything
that would meet thet requiremerg, that requast rather?
Ry,
Q. The sacond raquest weas any and a8 documents raating
@ thw lsval of Ccave, arhount of payment and hevrs of
care peovided o your husband from the dabe of logs
the commencement of this awsule. Do you hive sny
recneds that would meat st requesi?
Na.

Q. The third wes any and 3l namas and addnesses of the.

pafans or persons providing any attendant care o your
trushand from the dase of koss by the conwention of the
pending lawsult. I know you've mentioned a oovple of
services, Mien and 1 forgat what the Izgt one wes,
ng,&udﬂwmdﬂﬂmmhd\dduds,ﬁm
and Lena, and T'm sory, was it Frads that you
mantioned?

A, Fefica.

@ Pmogorry, Felicia, Aoy other ~ any records thet

-

HEUBEBERSRGRURE B mwausumnm

Page 3
attachmant by e dancsiion todsy sven though they
may not be in the physikal possesson of your ciant,

woU woulkd s be opliged to produce thase docaments £

for the denosion today. I'm going to ask you have
YO EOne 50 oF ane vout going tor do so?

MR, MCRENNA: Ara T ungder oath here? T
gt ke wihy vou think wou'ne taking my dap, 1
can't wait 10 ke your edjusters. | hope you're
iR

MR, £STES: 1 just asked you & guestion,
sir, )

MR. MOKENING; We've given you — do you ses !
I - whet v hava. g

MR, ESTES: In other words, nothing?

MEt, MCKEMMA: Yous wait your file back, you
can hawe your file Back,

MR. ESTES: Your answer & nothing then,
you're ot producing anything?

MR MCKENNA: I not undar sath. If she
finds something later on, well upplement. 1don't
ko vty everytiing's gok 1 be eo difficutt for you.
Maybe that's why Paud sent you.

BY MR. ESTES:
Q. The origirat hotirly rake that yoll were retaiving far

FEhELEBwowow b wme

By e e Ba
e Y s RN B

GEEMN

Page 58

would expand Upon that et of ramss of providars?

A Mo
Q. Humber four is any and ail docurents youirkend o
refy upon at the tme of trial with regard to your
hussband's daim for no fault benefits arising out of
this Mary 12, 1995 acddent or the injuries or
sggraustion of any pre-existing injuries, anything
thet might have been made worse by ihis addent. (id
you bring anything in response to that request?
- Mo,
3. Anlsstly wes any and ol other documenls you tend tn
fely unan In suppart of your dairms advanced in this
fawsuit, smydting that vom fave in the-way of peaper
decumpents ar computer doouments that wu think
SUpRGTS your dalm for hensfits in this lawsult. Did
you bring amything fke that with you todsy?
No.

MR, ESTES: Counssd, T would assurns vou
Nave sore documenms mapbe?

MR, MCKEMNA: You kesp making i these
assumptions.

MR, ESTES: I I couid finish, pleasa.
Parhaps my acgumption i incorrect, 1 thought you
might. T think ey understanding of the rules are that
i veu have doctuments tat are in rasponse fo thie

PR ST e

ﬁﬁﬁkﬁﬁ%%%ﬁ&ﬁzmhﬁsmmummAmm.-

RTiNG & ¥

Page 100 B
Ms. Aanneey? r
Yem,

vl weas Bhers @ discession with bar in terws of how

@ F

Yes,

Andd ag part of that, the hourly rete was discussed?
Yas. .
“Ho..

You tebd her na, you're nict going To acoept the rate?
Ne, 1 was toid by her that that's the rate that Twas
entiiled in a5 a Exmily member ot waht hows day,
and-you questiomned iy

Yes

Was thers a new furnace inszlizd in your houge after
yaur husband was injured?

You,

Ard wag that part of the add on that was done, the
additon?

¥es.

Tr had t have its pwrt seperate fumacs?

Yes. .

1t waen't tied o the axisting sysiem?

roropror
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KIMBERLY DCWADERTT
September 1, 2004

Q. whmmbmgmamwm&msm Q. Avwd other then them, youranat sble to el me s
fa=h e , rate sy of tha nthar serdnes wene gatting?

A T ik sh ol me her tre schediube wes dfforent A Pmuctsuee. mwfmmmwm
then mine or something, It didn't make sy sence. Boe $2.00, but that's as walf &% [ G rermember,

Q. mmwuwwwmmmm 0 Lapprecats ter yaucomn tell me o wiar you

Yage 72 Page TEE

miean the kst momth he was live? remesaber, Do vou Hhink you new ot s Gme shat Lena
A Yes, 0 Ting were making?
Q  Wasn' he hospitalizest 3 good portion of that tast A Yes
Hozkh? Q And you're teling me thit norr $9.00 an hour Kind of
A Some of It, veah, sHicks in your head?
8 mmmﬁm’pﬂmmm A Yeg,
asidng for athenciant care for days that e was PR MOENYA: Bt you don't kaow Br sure?
hospitdipad? THE WONESS: Ko,
A, Hn BY MR, £5TES:
(28 Just days when he was hous from tha hospltal? Q. Did you aver ask Staty Fam 1o incroase your rate?
A 1think my attomeys asied me to ask for all of ther, A Yes
mmmxm%mmmrmA Q. mm&mmmmmmw
tor bresic downs my towes, i 1 rersember right. i ka7
Q. Whan you ey of that, Tm not sues what vou meent. A mgtmalwlsummgmdmﬁuﬂy
A, My aitoene s told e o 9o ahwead and aak for e hours ofer, .

that he was i the mm:wm
paowidiog rare for hitm even though he wes in the

Q Snwmmmt;mﬂ:acasenfMu&wgmﬂ
§rEDan mmmmﬂmmmmm

mmﬁwuzmmﬁﬁﬁxmnzgmmwmmmw-
‘&aﬁﬂﬁﬁwﬁmaazmmaswmwmm¥wu~

fespital. o Wanmaa? ,
Q Sowith the exsption of this last month et you were: A %Hmyjmtlﬂmemmuﬁmmwd,
fek patd for, ¥ T understand you corectly, aflof g&»ﬁwm
Bage T4 v ’  Page TE H

the: sitendant mare baneRis that vour stand nseded
sisciery the eight, iaht s0d 2 half wews that ha was
urad were puid, snd the dispats on e is realy

3 zmmmzmwm Thay ssidthe
2t was £7.50.. And how long & perked of time beftre ;
You 2eked for an increase?

1 1

3 2

3 3

| 4 a5 o the rate-of pay that you racelved? 4 A Itwas anly a short perind,

. 5 A Yes S Q rmm,mmwmmgummvmrm
8 Q mmhwsdmww&hmmmm & e ity @ short period.

7 ‘what shift e you cvering? 7 A Frobebiy veltiin the frst roethvarse, .

g A z.mmnm. » g8 Q. Anddiéwumummammm‘gmﬂmgmu
% Q. 208 i the afiernoon fu I1D0 at night? g mub&,mﬁdmwaﬁkmmma?
W A Yez H A xmmmmm .

11 O mmwnmwmmm@m i Q mammmmmm

I 12 A ThataR Iwas entiled to was the $7.50 n Sour thet
13 A AN ciifersmr times. Sormetimos e dig't. 13 1 was getiing.

1e (O the record at 12:22 pm.) 4 Q Mwﬁuwkmwwuctmwummw
15 {Bad on the reomrd st 12:41 pm.) is antihed to $7.50 a hour?

16 BY MR. ESTES: ] ) ‘ 16 A ﬂ&mﬁ#&m

17 4, mmmmammmwmm_mq 7 Q mmwmmwwﬂmmﬁmmﬁm
18 benals vour mte, oy sud yo wers gt 26,50 1B A Mo, she just saicies & family member tiat's =il T was.
19 ‘mﬂuentuu!nwsnanm? 19 enditied ' rersiva, E
28 A $7.50. ‘ Pl N So"thatwoummmnpmbabm wd:at,&rgmtm
2% Q. Temsoery, $7.50 and $9.50 an four, Other Hhan 2L September of 957

= somstime during the thres years that AllenfHeacdand: {33 A Probobly Setmrber,

2 Vs working for your husbas, you bellewe they were 2 4Q mdwumhanmwagafnww

24 meking somevhere betwesn $15.00 and $15.00 an e | 24 A Tes,

23 ]

A Yem, Q- When do vou nest recall sk foF op ingesse?

|

Ry ‘ ’E ='
ERE Oy ° 13 {Pages 73 to



Deposition of

Z

Linda Swagler
) Page 34 Page 36
1 you stay in the $8.00 to $12.00 an hour? 1 Sherek. She was the section manager at one time
2 A Istayed within the $8.00 to $12.00 an hour. 2 relative to room and board.
3 Q Why did you do that? 3 Q Canyou spell that?
4 A Because that's how we were advised -- youknow, | 4 A S-h-e-r-e-k last name.
5 that was the range that we were advised to use. 5 Q S-h-er-ek?
6 Q Now, did you understand or what was your 6 A Right ,
7 understanding of the Michigan Supreme Court, 7 . MR. JOHNSON: Did you say
8 Court of Appeals Case Law as it relates to the 8 Stacey?
9 payment of attendant care and what rates to use? 9 THE WITNESS: Yes.
10 A Well, once I became more knowledgeable, 10 MR. JOHNSON: Do you know if
11 obviously, in the PIP arena and started 11 there's an ¢ in that?
12 understanding these cases, my opinion was that if |12 THE WITNESS: I think so, yes.
13 a family member was trained in care of an 13 BY MR. McKENNA:
14 individual, that there is case law to allow us to 14 Q S-h-e-r-e-k? T
15 pay commercial rates. 15 A S-h-erek
16 Q What does a commercial rate mean? 16 Q The conversation you had with her was about a
17 A  The same rate you would be paying a company if |17 room and board benefit?
18 you hired them. 18 A That's correct. :
19 Q Have you heard the term market rates? 19 Q Was the conversation that your interpretation of
20 A Yes. 20 what to pay was too high or what was the
21 Q And market rates and commercial rates do they 21 conversation?
22 mean the same thing as it relates to payment of 22 A 1 felt we owed room and board to people who would f
23 PIP benefits? 23 otherwise be institutionalized or in, you know, :
24 A They do to me, yes. 24 residential living environments, but for family
25 Q Were you aware that the law required State Farm |25 members to take care of them and put them into
Page 35 Page 37
1 to pay these commercial rates to family members 1 their home or even come into their home and take
2 when you first started? 2 care of them, that I thought case law clearly
3 MR. JOHNSON: Same objections 3 dictated that we owed room and board to these
4 to the extent you're mischaracterizing the law in 4 families at these levels of injury that I was
5 the State of Michigan. 5 handling.
6 You can continue. 6 And she said that, no, I
7 THE WITNESS: When I first 7 wasn't interpreting that correctly, we don't owe
8 started in PIP, again I wasn't that knowledgeable 8 room and board.
9 of cases and things of that nature, but once I in 9 Q Are you familiar with the case Manley versus
10 a couple years I did come to the realization that 10 ACIA?
11 we did owe higher rates. 11 A Yes.
12 BY MR. McKENNA: 12 Q Are you familiar with the case Reed versus
13 Q When you realized that you owed the higher rates | 13 Citizens?
14 you still didn't pay them? 14 A Yes.
15 A Well, again that was my -- I was told that I was 15 Q Are those two of the cases that you were
16 misreading the case law. I was not reading it 16 referring to when you said the case law you felt
17 clearly, but I did not feel that was the case. I 17 stated differently than Miss Sherek did?-
18 felt that they were clear. And having a personal 18 A I believe that those were the cases we were
19 situation that I deal with on a daily basis that 19 discussing at the time.
20 1 know nobody's trained better than me. 20 Q And was it your understanding that under those
21 Q What do you mean by a personal situation? 21 cases if a person was injured arising out of the
22 A Ihave a child with twenty-four hour needs. 22 use, operation or maintenance of a motor vehicle
23 Q Who was it that told you you were misinterpreting | 23 and they would otherwise be institutionalized,
24 case law? 24 but for a family member taking them in, that room
25 A Iremember having a conversation with Stacey 25 and board benefits were owed?

T T

|
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Deposition of

Linda Swagler
) Page 38 Page 40 t

I A That was my interpretation, yes. 1 A Therewasa catastrophic claims adjuster assigned §

2 Q Andits your testimony that this Stacey Sherek 2 to every team. it

3 -- strike that. 3 Q Wereyoua catastrophic claims adjuster?

4 Had you actually see these 4 A Yes.

5 cases, read them? 5 Q Sowould only catastrophic claims adjusters

6 A 1did, yes. 6 handle catastrophic claims?

7 Q Did you point out to her that that's what it said 7 A Well, we had other claims in our inventory, but

8 in the cases? 8 for the most part it was catastrophic.

9 A Ipointed out to her exactly what I just said to 9 Q Imight have said that wrong.

10 you. 10 What I want to know is if you

11 ' Q And she told you you're reading it wrong? 11 are a catastrophic claims adjuster, would yoube |
12 A Correct. 12 given the catastrophic claims to handle as
13 'Q  On this case that we're here about today, you 13 opposed to a non-catastrophic claims adjuster?
14 were a claims representative, correct? 14 A Yes.
15 A Correct. 15 Q You may have other files that you handle as well, §
16 Q  This discussion that you had with Stacey Sherek, |16 but you would be given the catastrophic claims
17 did this occur before you started working on the 17 file for your team?

18 Dowadait file? 18 A That's correct.
19 A No,Iwas already working on the Dowadait you |19 Q This file for Mr. Dowadait you took over from an
20 file. 20 adjuster Dorina Flannery?
21 Q At the time you had this conversation, were room | 21 A That's correct.
22 and board benefits being paid to the Dowadaits? 22 Q Did you know Miss Flannery?
23 A No. 23 A Yes, Idid
24 Q Atany time while you were handling this file, 24 Q Wasshea catastrophic claims adjuster as well?
25 did room and board benefits get paid to the 25 A Ibelieve for a short period of time before I
5 Page 39 Page 4

1 Dowadaits? 1 actually handled PIP she was, her and Norah

2 A No. 2 Cimaglia.

3 Q You were aware of the nature and the extent of 3 Q Who?

4 Mr. Dowadait's injuries, correct? 4 A Norah, N-o-r-a-h, Cimaglia, C-i-m-a-g-1-i-a.

5 A Absolutely, yes. 5 MR. JOHNSON: The first name i

6 Q Mr. Dowadait was classified as a quadriplegic? 6 again?

7 A Yes. 7 THE WITNESS: Norah.

8 Q  And there's a specific type of classification for 8 BY MR. McKENNA:

9 him, do you recall what that was? 9 Q Shewasalsoa catastrophic claims adjuster?
10 A Ibelieve he was around C6, C7, mid chest down. |10 A Yes, she was.
11 I believe it was complete. I'm not sure if he 11 Q Now,asa catastrophic claims adjuster you'd be
12 had some motion in his hand and his arms. There |12 handling claims that would get reported to the
13 might have been some incomplete in the upper 13 Michigan Catastrophic Claims F acility?
14 body, but I don't recall exactly. 14 A That's correct.
15 Q  This hub that was set-up, was it set-up to handle |15 Q You'd have to do reports to them?
16 spinal cord and brain injuries, catastrophic 16 A That's correct.
17 claims? 17 Q Would you do those reports monthly, quarterly, |
18 A Yes. 18 annually, biannually?
19 Q That was the purpose as you were told of its 19 A Ibelieve reimbursements were quarterly, status 2
20 creation? 20 reports were every six months.
21 A No, no. It was all claims, just minor injuries 21 Q Soonceyou got to a certain dollar amount on the é
22 to catastrophic claims. 22 claim, the catastrophic claims fund would E
23 Q  Was there a special compartment within this hub |23 reimburse State Farm? i
24 that dealt with catastrophic claims or did all of 24 A That's correct. :
25 the adjusters at Livonia handle them? 25 Q Butyou hadto do reporting to the Catastrophic 5

11 (Pages 38 t0 41)
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Page 46 Page 48
1 MR. JOHNSON: Thanks. 1 Q According to the records all they paid was 895
2 BY MR. McKENNA: 2 for rent. They would have owed for food and
3 Q And the initials DF, which I believe to be Dorina 3 according to your understanding utilities which
4 Flannery, which we haven't taken her deposition 4 would include what, gas, electric, phone?
5 yet, it says that, "Roger's rent will be 895 per 5 Well, whatever wasn't paid obviously by the
6 month." And this was for his staying in a 6 complex.
7 facility while his home was being modified. 7 Q Ifit wasn't part of the rent and itwas a
8 If State Farm was paying 895 a 8 utility that was gas, electric, phone, water,
9 month for rent in 1995 for Roger's condition, 9 whatever, those benefits also should have been
10 what would you classify that benefit as? 10 pay?
11 A Room and board. 11 MR. JOHNSON: Same objection
12 Q Now, the term room and board, room I can 12 and also you're leading the Witness.
13 understand. What is board? What did State Farm |13 BY MR. McKENNA:
14 consider -- let me ask you this way. 14 Q Is that correct?
15 ‘What did State Farm consider 15 A Correct.
16 the benefit as you've described it room and board | 16 MR. McKENNA: Counsel, I don't
17 to include? 17 need to state it for now, but this is your
18 A Idon't know what the company's definition was. | 18 employee.
19 My definition would have been rent or mortgage 19 MR. JOHNSON: No, she's not.
20 payment and utilities and other things that the 20 MR. MCKENNA: She was at the
21 injured party had to pay. 21 time. I would consider her to be hostile. I
22 Q Now, Roger was being paid 895 or his apartment 22 would ask that the Court consider her to be a
23 was getting paid 895 at a time when he also owned | 23 hostile witness.
24 a home; is that correct? 24 MR. JOHNSON: My objection is
25 'A  That's correct. 25 on the record. I don't think you're entitled to
) Page 47 Page 4
1 Q Atthatpoint in time was the home being 1 lead this Witness.
2 modified? 2 BY MR. McKENNA:
3 I believe so. I wasn't handling it at that time, 3 Q Didsomebody at State Farm tell you not to pay
4 but I believe that is what was going on. 4 room and board benefits to the Dowadaits?
5 Q Did you ever review the activity logs whenyou | 5 A Idon'trecall that, no.
6 took the file over to see the history of the 6 Q Did anyone from State Farm tell you to pay room
7 file? 7 and board benefits to the Dowadaits?
8 A I'msureldid. Idon't recall at this point. 8 A No. .
9 Q Now, if the rent was being paid at 895 amonth, | 9 Q Did you have a supervisor that would review your
10 State Farm would have under your view of the 10 files?
11 benefits owed, have also been responsibility to 11 A Yes
12 pay food? 12 Q You were aware at the time you were handling this §
13 A If be had twenty-four hour care, yes. 13 file, that Mr. and Mrs. Dowadait were entitled to
14 Q Well, Roger -- strike that. 14 room and board benefits?
15 Were you aware of whether or 15 A Yes.
16 not Roger needed twenty-four hour care in 19957 16 Q Yetyou didn't pay them?
17 A Roger always needed twenty-four hour care. 17 A  That's correct.
18 Q If he needed twenty-four hour care was he 18 Q State Farm didn't order you to pay them? —
19 entitled to be paid for food as a room and board | 19 A No.
20 benefit? 20 Q And you don't recall whether anyone at State Farm
21 MR. JOHNSON: Same objection. 21 told you not to pay them?
22 You're asking for a legal opinion. 22 A That's correct. :
23 BY MR. McKENNA: 23 Q Youdo recall having a conversation about that
24 Q Go ahead. 24 time period though with Stacey Sherek?
25 A Inmy opinion, yes. 25 A Sherek.
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) Page 50 Page 52
1 Q Sherek? 1 commercial market analysis by contacting several [
2 A Yes. 2 providers within the area and see what they were |/
3 Q Anyway, about that time you had a conversation 3 charging? ;
4 with Stacey Sherek where she told you with 4 A That's correct. 2
5 respect to your view of attendant care that you 5 Q While you were handling the Dowadait file, did
6 were interpreting it wrongly? 6 you determine the rates of compensation or were 5
7 A Correct. 7 they already determined for you? e
8 MR. JOHNSON: Same objection. 8 A Those were already determined.
9 You're leading the Witness. 9 Q Therates that Mrs. Dowadait -- strike that.
10 MR. McKENNA: It's 10 The rates that the Dowadait
11 foundational. 11 family was being paid for the level of care that
12 THE WITNESS: That's correct. 12 he was getting, was it above or below the
13 BY MR. McKENNA: 13 commercial market rates?
14 Q At that point in time were you discussing with 14 MR. JOHNSON: I don't think
15 her the Dowadait file or any file in particular 15 you've laid a proper foundation for the question.
16 or was this a general discussion? 16 BY MR. McKENNA:
17 A Ibelieve it was general based on a lot of files 17 Q Go ahead.
18 that I had that I was starting to see situations 18 A Below.
19 where room and board would probably be payable. | 19 Q And how was it that you were able to know that
20 Q Inaddition to room and board benefits, the 20 they were below market rates?
21 attendant care benefits for an individual like 21 A Well, I still had in my possession my prevailing [
22 Mr. Dowadait are classified by the number of 22 price survey that I did that I would use. Plus I
23 hours per day that they need assistance, correct? 23 also had a folder on my desk that was compiled of
24 A Number of hours and level of care. 24 case managers forwarding prevailing price surveys [
25 Q Now, what was the number of hours that you 25 that they used. So I had a multitude of ‘
Page 51 Page 53
1 determined Roger Dowadait was entitled to for 1 documents available to me to review.
2 attendant care? , 2 Q Miss Swagler, you were paying a rate that was
3 A Tbelieve it was twenty-four hours a day. 3 determined by someone else's compensation for
4 Q And at what level of care did you determine him 4 attendant care, correct?
5 to need the twenty-four hour care? 5 A That's correct.
6 I believe as I got to understand more of his 6 Q When you were paying that rate you were aware of
7 condition and what was going on, a high tech to 7 the commercial market rates in the area, correct?
8 an LPN level because he did need invasive 8 A Correct.
9 procedures. 9 Q Younever -- strike that.
10 Q High tech to LPN refers to the level of nursing 10 You were aware of the rates
11 care? 11 that you were paying were below the commercial
12 A That's correct. 12 market rates at the time you were paying them?
13 Q Would you agree -- there's other deps that I've 13 A Yes.
14 taken of other adjusters on this file, that as an 14 Q There was no oversight, there was no mistake, it
15 adjuster, claims representative, I'm sorry, it's 15 was your intention to pay and continue to pay at
16 not who's providing the care but the level of 16 below market rate?
17 care being provided that's relevant? 17 A Right.
18 A Ibelieve so, yes. 18 Q Why?
19 Q So if the care being provided by a family member, |19 A Well, I was reporting on the file, and I believe
20 the level of care they're providing determines 20 1 did state in some of the logs what the current
21 the rate -- 21 rates should be and I was not advised by
22 A Yes. 22 management to raise those rates. :
23 Q --ofcompensation? 23 Q Soyou were advising your superiors that you were i
24 A That's correct. 24 aware of the commercial market rates and that you
25 Q Youwould determine the rate of compensation in a | 25 were paying it below that commercial market rate £
14 (Pages 50 to 53)
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) Page 54 Page 56 5

1 and they never told you to pay higher? 11 Q TI'msormry. Letme justtake a second. I'm t
2 A Correct. 2 trying to find where I wrote her name down in my F
3 Q And again, from the standpoint of who you would 3 notes. ,
4 have been reporting to would that have been a 4 I'm sorry. Earlier you told £
5 team manager? 5 me she was also a catastrophic claims adjuster? t
6 A That's correct. 6 A That's correct.
7 Q Then the team manager would be overseen by a 7 Q That would have been in the past, correct?
8 section manager, correct? 8 A Correct. »
9 A That's comrect. 9 Q Now, as a nurse you would go to her and she would

10 Q Soifasection manager or a team manager wanted 10 have, what, input on rates?

11 to audit the Dowadait file, they could look in 11 A Yes.

12 there and see where you've indicated in your logs 12 Q Sois she one of the people you would have went '

13 you were paying below market rates that you were 13 to about what rates you were paying Roger '

14 aware existed? 14 Dowadait and his family?

15 A They would have seen the file, because any time 15 A Yes,1did go to her, yeah.

16 you needed authority it would go to your team 16 Q Do you have specific recollection of talking to

17 manager and then to your section manager. 17 her about the market rates, commercial market

18 Q Isit your testimony today that this is the 18 rates being higher than what you were paying?

19 management above you at State Farm while you were |19 A Yes.

20 handling this file wouldn't allow you to pay the 20 Q And what did she tell you? ;

21 prevailing rate or the commercial market rate? 21 A Well, she wasn't real fond on the Dowadaits, i

22 A They did not give me permission to pay it. 22 Roger and Kim, because of the home modification :

23 Q Asaresult of that, what other alternative was 23 situation with her husband, because the Dowadaits "

24 there for you other than documenting that fact in 24 were constantly complaining about the

25 your logs? 25 modifications and what they were having leaking

PRI B R DD B = e et e it = b el b e
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Page 55

A What was that? I did go to -- on this file I did
go to Norha Cimaglia, who was the original
catastrophic claims handler, and then she became
and injury claim trainer. And there was some -
we were told that when we feel that we have
questions or we want to talk about rates or what
we're paying, to talk to these injury claim
trainers because they were nurses.

And there was some bitterness

WO~ W~
>

between Norha and the Dowadaits at the time 10
because of the home modifications, which were 11
done by her husband. So I never really gota 12
real positive response from her regarding Roger 13
and Kim. There seemed to be some problems and |14 A
personal issues that were going on with the house 15 Q
and her husband. 16

Q Norha Cimaglia you mentioned her name earlier? 17

A Right 18

Q  She's a nurse? 19

A That's correct. She's retired now from the 20
company. 21

Q  Was she part of your hub -- 22

A Yes, she was. 23

Q  -- your committee to study rates? 24

A No, I don't believe she was on that committee. 25

3

Page 57 [}

problems with the home. So she just felt after,
you know, her original handling of this and what
we were paying that it was sufficient.

She told you not to pay any more?

Right.

Now, I'm a little confused. In approximately '95
according to the notes that I have, in fact I had
mentioned one of them earlier, Mr. and
Mrs. Dowadait were in an apartment while their
home was being modified.

You just said that Norha
Cimaglia's husband was doing the modifications
for the home?

Yes.

How is it that Mr. Cimaglia was doing home
modifications for State Farm for Mr. Dowadait?

Norha Cimaglia was a catastrophic claims adjuster §
early on, and her and Dorina Flannery, and this
was common knowledge, Norha would start the i
catastrophic claim. When it came to the time of B
home modifications, the file was switched overto g
Dorina Flannery.

:

There were bids given on the
home modifications, probably two or three and one |
was always John Cimaglia Building Company. And

Ty R PR G A SRS
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) Page 58 Page 60 |1
1 Cimaglia Building would do the home mods. And 1 interesting as it might be, but you can go ahead. E
2 then once they were completed, the file was 2 MR. McKENNA: That's a great
3 reassigned to Norha. 3 thought, but from my standpoint fraud and how my
4 Q Let me make sure ] understand this correctly. 4 client got treated is very relevant.
5 If a file comes into the 5 MR. JOHNSON: My objections
6 Livonia hub, with a catastrophically injured 6 are on the record, you can continue you.
7 person who needs home modifications, Dorina 7 BY MR. McKENNA: i
8 Flannery would get bids for this work? 8 Q Was it your understanding that if the Dowadaits
9 A The file would be assigned to Norha, this was 9 made a complaint about the workmanship, that i
10 early on when we were doing this. 10 their complaint would be directed at Norah's
11 The file would be assigned to 11 husband?
12 Norah. When the home modification issue came up, |12 MR. JOHNSON: Same objection,
13 the file would be reassigned to Dorina. 13 you're leading the Witness. §
14 -Q Why would that happen? 14 THE WITNESS: That's true,
15 A Because one of the bids she was going to get was i5 ~ because I did take some complaints directly to
16 from Cimaglia Building. 16 Norha, because I was at a lost for how to remedy
17 Q So you're saying that Norha Cimaglia would 17 the situation because Roger was so upset. And I
18 transfer the handling of a file that needed home 18 had had to go out there a couple of times to try :
19 modifications to Dorina to handle? 19 to see what we could do to remedy the leaking
20 A The home modification portion. 20 problems and things like that.
21 Q When the home modification portion was completed, | 21 BY MR. McKENNA:
22 Dorina would then transfer the file back to 22 Q Did you ever tell my clients that their former
23 Norha? 23 adjuster -- strike that.
24 A Correct. 24 Did you ever inform the
25 Q And did Dorina Flannery know that John Cimaglia |25 Dowadaits that Norah's husband -- let me try it
Page 59 Page 61 §
1 was Norah's husband? 1 one more time,
2 A Oh, yeah. They were best friends those two. 2 Did you ever inform the 5
3 Q Did anyone else at State Farm know that State 3 Dowadaits that the contractor that performed the
4 Farm's employees were transferring files around 4 repairs on their home was married to a State Farm
5 so that their spouses could do home 5 catastrophic claim adjuster?
6 modifications? 6 A  They knew that, Roger told me.
7 A Everyone knew. 7 Q How did he find that out?
8 Q And you're saying part of this anonymous, this 8 A He told me -- when we first started talking about
9 tension between Norha and the Dowadaits, was 9 the house he was very mad about it. He said he
10 because the Dowadaits were unhappy with the type | 10 didn't - he thought there was a conflict. He
11 of work done? 11 didn't really want this guy. He was just, you
12 A Yes. Roger used to call me all the time. In 12 know. He knew when I first started taking over
13 fact, I was out there two or three times because 13 the file that this is what happened.
14 the bathroom was leaking, there were some 14 Q When this -- I don't know what to call this.
15 problems, a lot of problems elements. 15 When this arrangement was
16 Q So if Roger were to complain about the type of 16 going on with Dorina Flannery and Norha, were the
17 work being done or that had been done on his 17 adjusters hiring the contractors? :
18 home, bis complaints would be a personal affront |18 A I don't know procedurally what occurred there, :
19 to Norah's husband, in other words it would be an | 19 who signed the contract, I just know that. I :
20 attach against -- 20 just know there were bids taken. :
21 MR. JOHNSON: Again I'm going 21 Q Letme ask you a different way. Were the
22 to object. I have a couple of them this time. 22 adjusters and claims representatives soliciting
23 A, again you're leading the 23 the bids? :
24 Witness. B, this discussion has no relevance to 24 A Yes.
25 the issues involved in this lawsuit, as 25 Q So Dorina Flannery would contact John Cimaglia [
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STATE FARM MUTUAL AUTCMOBILE
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BEFORE THE ENTIRE BENCH
CORRIGAN, J.
Tn +this case, we consider whether the no~fault act,

MCL 500.3101 et seg., requires defendant, a no-fault

insurer, to reimburse plaintiff for her incapacitatad
husband’s food expenses. Because the food in this case is
neither “for accidental bedily injury” under MCL

500.3105(1) nor “for an injured perscon’s cares, recavery, or
rehabilitation” under MCL 500.3107(1) (a), we hold that the

expenses for it may not be recovered under those provisions



of the no-fault act. We thus raverse the judgment of the
Court of Appeals.
I. UNDERLYING FACTS AND PROCEDURAL HISTORY

On April 28, 1994, plaintiff’s sixty-three-year-old
husband, Douglas Griffith,! suffered a sezere brain injury
as a rasult of a motor vehicle accident. He recsived
treatment at in-patient facilities and hospitals until
August 1995, at which time he was transferred +to a
residence where he recsesived twenty-four-hour nursing and
atfendant care. On August @, 1997, Griffith returned heome
with plaintiff. He remains confined toc a wheelchair and
continues to require assistance with basic daily tasks such
as eating and bathing.

After the accident, defendant Provided coveragas as
Griffith’s no-fault insurer. Until the time that Griffith
returned home, the expenses that defendant coverad included
food expenses. After Griffith returned home, defendant
denied plaintiff’s claim for Griffith’s food expenses, and
plaintiff sued to rscoup those expenses.? The trial court

ruled that Griffith’s food costs ars an “allowabla expensa”

! This opinion refersnces Douglas Griffith as
“Griffith” and Phyllis Griffith as “plaintiff.”

2 Plaintiff’s complaint included claims for items other
than Griffith’s foed, but thesa claims are net a+= issue in
thiszs appeal.



under MCL 500.3107 (1) (a) of the neo-fault act and ordered
defendant to pay a per diem £food charge.

The Court of Appeals affirmed.’ The Court relied on
Reed v Citizems Ins Co of America, 198 Mich App 443; 499
MW2d 22 (1983), which held that a person receiving at~home
care 1s entitled +to room and board costs under MCL
500.3107(1) (a) to the same exteat that such costs would
constitute an allowable expense if the injursd paerson
raceived the same care in an institutional setting. Thus,
the panel concluded that, under Resd, Griffith’s focd costs
ara an “allowable sxpense’” under MCL 500.5107(1)(a).

Defendant filed an application for leave to appeal to
this Court, which this Court denied.* Thersaftar, this
Court granted defendant’s ﬁotion for reconsideration and
grantaed leave to appeal.s

II. STANDARD OF REVIEW
is case reguires us to determine whether an injured
paerson’s food costs constitute an “allowzble expense” under

MCL 500.3107(1)(a). Issues of statutory interpretaticn ars

3 Unpublished opinien per curiam of the Court of
Appeals, issued August 16, 2002 (Docket No. 2323517).

4 468 Mich 946 (2003).

£ 465 Mich 1020 (2004).

(S5 ]



questions of law that this Court reviews da nove. Jenkins
v Patel, 471 Mich 158, 162; 684 NW2d 346 (2004) .
III. PRINCIPLES OF STATUTORY INTERPRETATION

When interpreting a statuts, we mus+ ascartain the
legislative intent that may Teasonably bs inferr’ed from the
statutory language itself. Sotelo v Grant Twp, 470 Mich
85, 100; 680 Nw2d 1381 (2004).  When the language of a
statute is unambiguous, the Legislaturs’s intent is clear
and  judicial construction is neither necessary nor
Permittad,. Koontz v Ameritech Services, Inc, 466 Mich 304,
312; 645 Nw2d 34 (2002) . Because the role of the judiciary

is to interpret rather than write the law, courts lack

Id. Further, we accord undefined statutery +terms their
plain and crdinary meanings and may consult dictionary
definitions in such situations. Halloran v Bhan, 470 Mich
372, 578; 683 Nw2d 129 (2004) .
IV. ANALYSIS
A. Statutory Languags and Legal Background
MCL 500.3105 (1) provides:

Under perscnal Protaection insurance an
insurer is liable to Pay benefits for accidental
bodily injury arising out of the ownership,
operation, maintenance or use of a motor wehicle

as a motor wvehicle, subject to the pProvisions of
this chapter. [Emphasis added. ]



According to the plain language of MCL 500.3105(1), a2 ne-
fault insurer is only required ts pay benefits “for
accidental bedily injury” arising out of an automcbile
accident. . The no-fault act Ffurther rastricts a no-fault
insurer’s liability by defining the limited types of
benefits that are payable "“for accidental bodily injury
L MCL 500.3107(1) (a), the statutory provision at
the cente:& of this casze, states:
Except as provided in subsection (2),
personal protection insurance banefits are
payable for the following:
(a) Allowable expenses consisting of all
reasocnable charges incurred for rsascnably
necessary products, services and accommodations
for an injured person’s care, recovery, or
rehabilitation. [Emphasis added.]
Thus, in addition te the requirement under MCL 500.3105(1)
that benefits be “for accidental bodily injury,” MCL
300.3107(1) (2) circumscribes benefits to thaose expenseas
consisting only of items or services that are reasonably
necessary “for an injured persen’s cars, recovery, or
rehabilitation.”

éoth this Court and the Court of Appeals have
interpreted and applied the above statutes in casaes
invelving claims for food or “room and beard” expenses. In
Manley v Detroit Automeobile Intar-Ins Exchange, 127 Mich
App 444, 448; 3392 NwW2d 205 (1983), rev’'d 425 Micsh 140

(1888), the plaintiffs’ miner son sufferad sgsevers haad
5



trauma in an automeokile accident. He resided with +he
Plaintiffs and received care from nurse’s aides,. Id. at
449, The plaintiffsg sued the defendant no-fauls carrier,
seeking, zmong octher things, reimbursement for his room and
board costs. Id. at 448-449. The defendant insurance
carrier argued that because the plaintiffs already had a2
legal duty to cara for their child, room and board costs
Were not compensabla. Id. at 451. The Court of Appeals
rejected this argument, largely on the basis of a workar’s
compensaticn case +that distinguished between ‘“ordinar
household tasks” such as cleaning and washing clothes and
nonordinary tasks such as “'[slerving meals in bed and
bathing, dressing, and @scorting a disabled bersen

S Id. at 452, quoting Kuskhay v Sexton Dairy Co,
394 Mich 69; 228 Nw2d 205 (1975).

The panel concluded that the distinction between
crdinarvy and nenordinary tasks could he r2conciled with the
language of MCL 500.3107(a), which then provided thax
“products, services, and accommedations not reasonably
necessary for the injured persen’s Care, recovery, or
rehabilitation are not ‘allowable 8Xpenses.’'” 127 Mich App
at 453. The Couzt reascned:

The necassity for the Performance of
ordinary housshold tasks has nothing to do with
the injurad person’s cara, recavery, or
rehabilitatiaon; such tasks mus+t be performed

whether or not anyone is insjured.
6



This reasoning supperts a generalization
concerning the circumstances in which a product,
servica, or accommodation can fall within the
definition of Mallowable expense.” Products,
services, or accommodations which ars as
necessary for an uninjured person as for an
injurad person are not Mallowable expenses.”
[Id. at 453-454 (emphasis added).]

The panel then opined that food “is as necassary for an
uninjured person asz for an injured person” and thus would
not ordinarily constitute an “allowable expansa’” under MCL
300.3107 for an injured person cared for at heme. 127 Mich
App at 434,

When Manley was appealed to this Court, we effectively
vacated the Court of Appeals room and board analysis.
Manley v Detroit Automecbile Inter-Ias Exchange, 425 Mich
140; 388 Nw2d 216 (1988). We stated that the “guestion
whether fvocd, shelter, utilities, clothing, and other such
maintenance expenses are an allowable aexpense when the
injured person is cared for at heme” had neither been
raised before the trial court ner argued in the Court of
Appeals. Id. at 152. Accordingly, this Court declined +o
address the issue and stated that the Court of Appeals
analysis of the issue “shall not be regarded as of
precedential force or effect.” Id. at 153,

Justice Boyle issued a concurring and dissenting

opinion, asserting that the room and board issue was

properly before this Court because the Court of Appaals had
7



raised it sua Sponta and discussed the issue in i:s

opinion. Id. at 168 (Boyle, 7., éoncurring in part and
dissenting in part). She could find “"no principled basis”
for distinguishing between food Provided in an

institutional setting and Ffoed provided at heme, and
concluded that +the Cours of Appeals “injured person vs.
uninjured person” test was not only “unwieldy and
unworkable” but that it effectively punished those who
choose ta_ cara for injured family members at home. Id. at
168~-163, Justice Boyle opined that MCIL 500.3107 imposes
threae requirements for “"allowable expensaes”: "1l) the charge
must be reascnable, 2) the expense must be reascnably
necessary, and 3) the expense must be incurrad.” 425 Mich

at 169,
Thereafter, in Reed, the Court of Appeals adopted
Justice Boyle’s Manley analysis. The insured in Raed had
been severely injured in an aute accident, Reed, supra a:x
445, The plaintiff, the insured’s mother, filed wvarious
claims against the defendant insurer and moved to amend her
complaint to include a claim for room and board expenses,
Id. at 445-44s8, The trial court denied the motion on +he
basis that such eXpenses were not recoverable under the no-

fault act. Id. at 446.

The Court of Appeals revaersed, reasoning as follows:



We see no compelling reason not to afford
the same compensation under +he act %o family
members who provide roem and board. Subsection
l(a) does not distinguish between accommodations
provided by family members and accommodations
provided by institutions, and we decline to read
such a distinctien ints the act. Morecver,
holding that accommodations provided by family
members is [sic] an “allowabla expense’ is in
accord with the policy of this statas. Denying
compensation for family-provided accommodations
while allowing compensation in an institutional
setting would discourage home care that is
generally, we balieve, less costly than
instituticnal care. Irrespectiva of cost
considerations, it can be statad without
hesitation that home care is more paersconal than
that given in a clinical setting.

We hold that, whers an injured person is
unable to care for himself and would be
instituticnalized were a Ffamily member not
willing to provide home care, a ne-fault insurer
is lizble to pay the cost of maintenance in thae
home. [Id. at 452-453 (citations omitted;
emphasis addaed).]

In addition to the above reasoning, the Court of Appeals
relied on the notion that because the no-fault act is
remedial in nature, it “must be liberally construed in

favor of persons intended to benefit thereby.” Id. at 451.

B. Interprstation of Statutory Language and
Application

As prsvicusly stated, MCL 500.3105(1) and MCL

500.3107 (1) (a) impose two separata and distinct
requirements for “care, recovery, or rehabilitation”
expensas to be compensable under *he no-Ffault ackt. Fizst,

such sxpenses must be “For accidental bodily injury arising

cut of the ownership, operation, maintenance or use of a
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motor vehicle . ., |, .» MCL 3500.3105 (1) (emphasis added) .
Second, these expenses must be “reasonahbly necessary
for an injursd Person’s cazxe, racovery, or rehébilitation."
MCL 500.3107(1) (a).

Defendant contands that MCL 500.3105 (1) requiraes +ha+
allowable expenses be causally connectad +to. a person’s
injury. We agree. In fact, MCL 500.3105 (1) impocsas two

causation requirements for no-fault benefits.

First, an insurer is liable only if benefits are “for
accidental bodily injury . . ., .7 n [Flor” implies a causal
connectien.® “[A]lccidental bodily injury” therefors
triggers an insurer’s liability and defines the scope of
that liability. Accordingly, a no-fault insurer is liable
to pay benefits only to the exten= that the claimed
benefits are causally connected +o the accidental bedily
injury arising ocut of an automobile accident.

Second, an insurer isg liable +o Pay benefits for
accidental bodily inﬁury only if +those injuries “aris{e]

out of” or are caused by “the ownership, cperation,

® Randem House Webstar’s College Dictionary (L1997
defines “for,” when used as =z Preposition, as “with the
object or purpose of,” “intanded to belong to or be used in
connection with,” or “suiting the Purposes or needs of.”
The definition offersd by Justice Kelly—"'by reasen of’ /-
alsc implies 2 causal connection. See post at 5,
(Citation cmitted.)

10



maintesnance or use of a motor vehicle . . . .7 It is not
any bodily injury that triggersz an insurer’s liability
under the no-fault act. Rather, it is only those injuries
that are caused by the insured’'s use of a2 motor vehicls.

In this case, it is uncontested that the insured’s
j.njuries arose out of his use of an automobile. Therefore,
to the extent that the insured’s injuries stem frem an
automobile accident, application of the second causal
element noted above does not bar plaintiff’s claim.

The first causal slement, however, poses a problem for
plaintiff, Plaintiff does not claim that her husband’s
diet is different from that of an uninjured person, that
his food expenses are part of his treatment plan, or that
these costs are related in any way to his injuries. She
claims instead that Griffith’s insurer is liable for
ordinary, everyday food expenses. As such, plaintiff has
nct established that these expanses ara “for accidental

bedily injury 7

" our dissenting colleagues £zil to explain hew they

aveid the causation requirement in MCL 500.3105(1) . As we
will explain, because plaintiff is not on a special diet,
his food expensss are not "“For accidental boedily injuzry,”
and those expenses therefore are not recoverable in this

case. It is therefore not surprising that our dissenting
colleagues avoid developing +thedix analysis of MCL
500.3108(1), because their position is plainly inconsistent

with the unambiguous language of that provision.
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Even if ocrdinary food exXpenses wera compensable under
§ 3105, an insurer would be liable for those expensas only
if they wera alse “allowable expenses” under  MCL
500.3107(1) (a) . This section provides that benefits are
payable for “reasonably nDecessary products, services and
accommodations for an injured persen’s cars, recovery, or
rehabilitation.” ZIn other words, an insurer is liable only
for the cost of “products, services and accommodations”
“reasonably necessary” “for an injured person’s care,
reccvery, or rehabilitation, 78

There is no dispute that Griffith is an “injured
pPerson.” Thus, the question is whether food is reascnably
necessary for his “cara, recovery, or rehabilitation” as an
injured person. It is not contended hers that the foed
eéxpenses at issue are a part of the insured’'s “recovery” or
“rehabilitaticn.’; Indeed, plaintiff does not allege that
the food has special curative properties +that might advance

Griffith's Tacovery or rehabilitation. The key issue,

®In her concurring and dissenting opinien in Manley,
Justice Boyle resad MCL 500.3107(1) (a) as impesing only
three requirements: "l) the charge must be reasonable, 2)
the expense must be reasonably necessary, and 3) +he
expense must be incurred.” 425 Mich at 169 (Boyle, J.,
concurring in part and dissenting in Part). In addition fo
these requirements, howevar, the statute states that an
“allowabls sxpensa’ must be “for” one of the following: (1)
an injured person’s care, (2} his recovery, or (3) his
rahabilitatieon.

12



therefors, is whether the food expenses ara necessary for
Griffith’s “care.”

Because “care” can have several meanings depending on
the context in which it is used, the doctrine of noscitur a
sociis is helpful in discerning the meaning of that term in
this statuta. This doctrine is premised on the noticn that
“the meaning of statutory language, plain or not, depends
on context.” King v St Vincent’s Hosp, 502 Us 215, 221;
112 s Ct 570; 116 L Ed 24 578 (1991).° Thus, under the
doctrine of noscitur a sociis, “‘“; ﬁord or phrase is given
meaning by its context or setting.”’” Xoontz, supra at 318
{citations omitted). As a general mattar, “werds and
clauses will not be divorced from those which pracede and
those which follow.” Sanchick v State Bd of COptometry, 342
Mich 535, 5358; 70 Nw2d 757 (1835). When construing a
series of tarms such as “care, recovery, or
rehabilitation,” we zre guided by the principle “that wozds
grouped in a list should be given related meaning.” Third
Nat’l Bank in Nashville v Impac Ltd, Inc, 432 US 312, 322;

87 S Ct 2307; 53 L Ed4d 24 368 (1977).

? Se= Rbcntz, supra at 318, quoting Brown v Genesee Co

Bd of Comm’zs (After Remand), 464 Mich 4230, 437; 628 Nw2d
471 (2001), gquoting Iylier v Livonia Schools, 459 Mich 382,
390-381; 390 NW2d 580 (1999) (“‘Contextual undarstanding of
statutes is generally grounded in the doctrine of nescitur
a sociis: “W[i]t is known from its associates,” see Black’s
Law Dicticnary (6th ed), p 1060.'7").
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Generally, “cara” means “protaction; charge,” and
“to make provision.” Random House Wabstar’s Collega
Dicticnary (2001). Thus, taken in isclation, the word
“care” can be broadly construed to encompass anything that
is reascnably necessary to the provision of a Person’s
protection or charge. But we have consistently held that
“[c]lourts must give affect to every word, phrase, and
clause in a statute and aveid an intarpretation that would
render any part of the statute surplusage or nugatory.”
tate Farm Fire & Cas Co v 01d Republic Ins Co, 466 Mich
142, 146; 644 NwW2d 715 (2002) . Therefora, we must neither
read “cara”’ so broadly as to render nugatory “recovery and
rehabilitation” nor construe “care” so narrowly that +the
term is mere s'l.u.'plv.:isalge."D “Ca::e”'must have a meaning that
is relatad to, but distinet from, “recovery and

rehabilitation. 711!

19 our dissenting colleagues make the Fformer error,

construing “care” 80 broadly that “racovery and
rehabilitation” are mere surplusage. If “care” means, as
Justice Kelly contends r “'the provision of what is

necessary for the welfare and Protection of somecne,’” Post
at 8, then “recovery and rehabilitation”—hoth of which zra
certainly necessarv for an injured person’s welfare—szre
stripped of any meaning.

' See Sutherland Statutory Construction (6th ed, 2000
rav), § 47.1s, PP 265-267 (“[Wlhen two or more words are
grouped together, and ordinarily have a similar meaning,
but ars net equally comprehensive, +the general word will be
limited and qualified by the special word.”
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As an initial mattar, it is important to nota that the
statuts does not requira compensation for any item that is
reasonably necessary to a pPerson’s care in general,
Instead, the statute specifically limits compensation to
charges for products or services that are reasonably
necessary “for an injured person’s cares, racovery, or
rehabilitation.” (Emphasis added.) This context suggests
that “care” must be ralated to the insured’s injuries,

This conclusion isg supported by the fact that +he
statute lists “cara” together with “recovery” and
“rehabilitation.” “Recovery” is defined as “restoration or
return to any former and better condition, esp. to health
from sickness, injury, addiction, etz.” Random House
Webster’s College Dictiomary (2001). "Rehabilitata” is
defined as “to restors or bring to a2 condition of good
health, ability to work, or productive activity.” Id.
Both terms refer to restering an injursd person to +he
condition he was in before sustaining his injuries.
Consequently, expenses for “recovery” or “rehabilitation”
are costs expended in order +to bring an insured to a
condition of health or ability sufficient *to resume his
preinjury life. Because “recovery” and “rehabilitation”
ars necessary only when‘ an insured has been injured, both

tarms rafer to products, services, and accommodations tha+t



ars necessary becausa of injuries sustained through the use
of a motor vehicle.

“Care” must have a meaning that is broader than
“recovery” and “rehabilitation” but is not so broad as to
render those terms nugatory. As noted above, both
“recovery” and "rehabilitation” refer to an underlying
injury; likewise, the statute as a whole applies only to an
“injured person.” Tt follows that the Lagislature intended
to limit the scope of the term “care” to expenses for those
products, services, or accommodations whose Provision is
necassitated by the injury sustained in the motor wehicle
accident.?? “Care” is broader +than “recovery” and
“rehabilitation” because it may encompass expensas for‘
products, services, and accommodations that ars necassary
because of the accident but that may not restore a person

to his preinjury state.

2 por instance, +he cost associated with satting a

broken leg would be compensable under the term “recovery”
because it is necessary to return a person to his post-
injury health, and the cost of learning to walk on a
prosthetic leg would be Tecoverazble under +the tarm
“rehabilitation” because it is necessary to bring the
person back to a conditien of Productive activity.
Similarly, the cost of such items as a prosthetic leg or
special shoes would be recoverabls under +the tesrm “gare,”
even though the persen will Never recover or ke
rehabilitated rom the injuries, because the cost
associated with such products aor accommedations stems from
thea injury.
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Griffith’s £food costs hera are not relatad to his
“zara, racovery, or reshabilitation.” Thera has been no
evidance introduced that he now requires different food
than he did before sustaining his injuries as part of his
treatment plan. While such expenses are no doubt necessary
for his survival, they are not necessary for his recovery
or rehabilitation £from the injuries suffered in the
accident, nor are they necessary for his care because of
the injuries he sustained in +the accident. Unlika
prescription medications or nursing care, tha food that
Griffith consumes is simply an ocrdinary means of sustenance
rather than a <treatment for his “ecare, recovery, or
rehabilitation.” In fact, if Griffith had never sustained,
or wera to fully recover from, his injuries, his dietary
needs would Dbe no different than they are now. We
conclude, thersfore, that his food costs are completaly
unrelated to his “care, recovery, or rshakilitation” and

are not “allowable expenses” under MCL 500.3107 (1) (a) 13

¥ our dissenting colleagues deo not pay sufficient

regard to the context in which the word “care” is used in
MCL 500.3107(1) (a). They deo not give effect <+to the
Lagislature’s cheice to use the term “care” in conjunction
with the terms "“recovery” and “rehabilitation.” They also
fail to give effect to the statute’s spacific refarence to
“an injursd person’s care, recsovery, or rehabilitation.”
As we have explained, this contextual background aids our
aeffort to discarn the meaning of the tarm “care’” as used in
the statuta.

Footnotes continued on following page.
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The parties focus on the distinction between foed

eosts for hospital feed and feod costs for an insured

Our dissenting colleagues would instead read the word
“care” in a vacuum, thersby allowing them to impose their
preferred meaning without attempting to discern the contaxt
in which the Legislaturs used the tarnm. Our dissenting
colleagues’ failure to read the word ‘“care” in context
renders the word devoid of any definitional limit. Let
thers be no mistake—the implication of their interprstatien
is that anmy expense that is nacessary for a person’s.
general “care” is racoverable, ragardless of whether that
expense bears any causal relationship to an “accidental
bodily injury arising out of tha ownership, operation,
maintenance or usa of a motor vehicle as a motor vehicle
4 MCL 500.3105(1). Because they would allow a
Plaintiff to recover eXpenses for normal, everyday food
consumed at home that does not differ from what an
uninjured person would @at, would they alsc allow racovery
of housing costs and eXpenses for clothing and toiletrias,
where those expenses do not bear any causal relationship to
an accidental bodily injury? Justice Kelly seems +to
concede that she would requira no~fault insurers to pay for
an injured person’s “sheltar” whers that expense bears no
causal relation to the injuries. Post at 15.

It thus appears that Justice Kelly would essentially
invent a new entitlement system by converting our no-fault
law into a general welfare scheme Har new scheme would
Pay all expenses of everyday life, such as mortgage
payments and grocery bills, for anyone who has been injured
in a motor wvehicle accident, even where those expenses do
not arise from injuries sustained in the accident. Justice
Kelly does not explain how she would Pay for her newly
minted entitlement plan, but the effect of her peosition
would be to force Michigan citizens %o make these ganeral
welfare payments through incrsased mandateory insurance
Premiums. Perhaps Justice Kelly sincerely believes that
our state’s citizens should bear this new financial burden,
but such a pelicy choice belongs to the legislative branch
of our govermment. In deciding the case before us, we must
honor the intent of the Legislature as reflectsd in the
current language of +the no-fault act Dby applying the
causation requiremant embodiasd in the provisions at issue.
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receiving at-homa caras. Plaintiff contends that there is
nc distinction between such costs. We disagrae.

Food costs in an institutional setting are “benefits
for accidental beodily injury” and are “reasonably necessary
products, ssrvicss and accommodations for an injured
Person’s cars, recovery, or rehabilitatien.” That is, it
is “reéscnably necessary” for an insured to consume
hospital food during in~-patient treatment given the limited
dining options available. Although an injured Person would
neead to consume foeod regardless of his injuries, he would
not need to eat that particular food or bear the cost
associated with it. Thus, hospital food is analogous to a
type of special diet or select diex hecassary for an
injured person’s recovery. Because an insured in an
institutional setting is required to eat “hospital food,”
such food costs are necessary for an insured’s “ecare,
Tecovery, or rehabilitation” while in such a setting. Once
an injured person leaves the institutional setting,
however, he may resume eating a nermal diet Just as he
would have had he not suffered any injury and is no longer
required to bear the costs of hospital food, which are part

of the unqualified unit cost of hospital treatment.!?

¥ our dissenting collaagues cpine that the language of

the nc-fault act does not distinguish between food expenses
Footnotes continued on following page.
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This Teasoning can be taksn a step further when

clothing, toiletries, and even h’cusing costs, Under

Plaintifs’ g Teasoning, because a hospital provided Griffith

with clothing while he was institutionalized, defendant

incurred in 3 hospital and food exXpenses at home. As ye
hawve explained, however, we believe this distinetion arises
from tha languaga in MCL 500.3105¢ 1) and MCL
500.3107 (1) (a) . . Food expenses in an institutional setting
are ‘“benafits for accidental bodily injury,” and are
“reasonably hecessary products, services and accommeodations
for an injured persen’s cara, Iecovery, or raha.bilitation,”

food Precisely because his injuries Tequira treatment in a
hospital. By contrast, a Person who @ats a normal diet a+
home does not incur food expenses that nmeet the
requirements of MCL 500.3105 (1) and McL 500.3107(1) {a).

Justice Kelly also asks whether the majority is
implying that hospital foed @xpenses would be reimbursable
under MCL 500.3107(1) (2), but not under MCL 500.3105(1) .
We have stated clearly, however, +that food costs in an
institutional setting are “benefits for acecidental bedily
injury” and are “reasonably Recessary products, sarvices
and accommodations for an injured Person’s care, recovery,
or rehabilitation.” See p 19 of +hig opinion, In other

Finally, Justice Relly eXpresses concerns about
allowing recovary for food @Xpenses in a hospital but not
. &t home,. It is the Prercgative of the Legislature,
howaver, to determine whether the ne~fault azo+ should be
anended to allaw recovery of foeod costs that are unrelated
to an accidental bodily injury, taking inte account policy
concerns such as those eXpressed by Justice RKelly and
competing considerations such as the increased costs of
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should continue *o ray for Griffith’s clothing after he is
releasad. The same can be said of G@riffith’s toiletry
necessities and housing costs. While Griffith was
institutionalized, defendant paid his housing costs.
Sheould defendant therefore be obligated to pay Griffith’s
housing payment now that he has been released when
Griffith’s housing needs have not been affected by his
injuries?

Under plaintiff’s reasoning, nothing would pravent no-
fault insurers from being obligated to Pay for any expenses
that an injured person would otherwise be provided in an
institutional setting as long as they are remotaly relatasd
to the perscri's general care. Pl;intiff’s interpretation
of MCL 500.3107(1) (a) stretches the language of the act too
far and, incidentally, would largely obliterata cost
containment for this mandatory coverage. Wé have always
been cogniza?zt of this potential problem'® when interpreting

the no-fault act, and we are no less so today.

13 See, e.g., Shavers v Attorney General, 402 Mich 554,

607-611; 267 Nw2d 72 (1978) (“In choosing *+o make no-faul:
insurancs compulsory for all motorists, the Legislature has
made the registration and operation of a motor wvehicle
inexorably dependent on whether no-fault insurance is

available at fair and equitable rates.”); Cruz v State Farm
Mut Automcbile Ins Co, 466 Mich 588, 587; 648 Nw2d 591
(2002) (recognizing that, because no-fault coverage is

mandatory, the Legislature has continually sought to make
it more affordable); Calina Mut Ins Co v Lake Statas Ins

Footnotes continued on following page.
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Moreover, in Seeking reimbursement for food and cther
such quotidian exXpanses, plaintiff is essentially seeking a
wage~loss benefit. Reimbursément for the value of lost
wages, however, is specifically addressed elsewhere in +he
no—fault act. See MCIL 500.3107(1) (b) .** Ses alsc Popma v
Auto Clup Insg Ass’n, 446 Mich 460, 463, 471; 521 NW2d 831
(L284) ., Plaintiff’s constructicn of § 3107(1)(a) is
strongly undermined by the Legislature’s exXpress provision
for, and limitation oﬁ, wage-loss benefits ip § 3107(1) (b).

Under MCL 500.3105 and MCL 500.3107_(1) (a) ;, defendant
is not required +o reimburse plaintiff for the food
Sexpenses at issue in this case,. Such expenses are not
necassary “for accidental bodily injury” under MCL

500.3105. 1In addition, they are not “allowable expenses”

Co, 452 Mich 84, 89; 549 NW2d 834 (1996) (“the no-fault
insurance system . . . is designed to Provide wvictims with
assured, adequate, and Prompt reparations at the lowest
cost to both the individuals and the ne-fault system”
[emphasis added]) ; O’Donmell v State Farm Mut Ins Co, 404
Mich 524, 547; 273 ¥w24 829 (1979) (recognizing that the
Legislature had Provided for setoffs in the no-fault act:
"“Because the first-party insurancs Proposed by the act was
to be compulsory, it was impeortant that the Premiums to be
charged by the ilsurance companies be maintained as low as
pessible, Otherwise, the Poor and the disadvantaged pecple
of the stats might not be able to obtain the necessary

** This section provides, in part:

Work loss ceonsizting of loss of income from
work an injured Persen would have parformed
during the firs+t 3 ‘Years after the data of the
accident if he or she had neot been injured.
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uncer MCL 3500.3107(l) (a) because food is not necsssary for
Griffith’s “care, rscovery, or rehabilitation” under that
subsection. Because the rule announced in Reed, supra, is
conttrary to the language of the above provisions, we
cvarrule the Court of Appeals decision in Reed.
V. CONCLUSION
We conclude that defendant is not required to
reimburse plaintiff for Griffith’s food costs under MCL
500.3105 and MCL 500.3107(1)(a) of +the ne-fault act.
Accordingly, wa reverse the Jjudgment of the Court of
Appeals.
Maura D. Cerrigan
Clifford W. Taylox

Rechert P. Young, Jr.
Staphen J. Markman
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